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In the Northern Division of the United States 
District Court for the Northern District of 
California 

INDICTMENT 
First Count: (T. 18 USCA, 82) 


In the October 1943 term of said Division of 
said District Court, the Grand Jurors thereof, on 
their oaths present: That 


CLINTON B. McHKLHENY 


hereinafter called said defendant, heretofore, to- 
wit, on or about the 1st day of January, 1942, at 
the Sacramento Air Depot, McClellan Field, in the 
County of Sacramento, within the Northern Divi- 
sion of the Northern District of California, and 
within the jurisdiction of this Court then and there 
being, did feloniously, knowingly, wilfully and un- 
lawfully take and carry away for his own use, with 
intent then and there had by said defendant to 
steal and purloin the same, personal property of 
the United States, said personal property being 
more particularly described as follows: 


CLASS 17-B 
Approximate 
Value 
I "@iamip °C’ hheht -serviec, 1147 22.2223 ane a0) 
3 Countersink steel, S.S. 52” body, 14” shank, 
SO aime Pearle: 5) 2. 20ers see ee oe 225 


2 Countersink steel, S. S. 54” body, 14” shank 82° ditto... 1.52 
1 Countersink steel, S. S. 34” body, 1%4” shank, 54° ditto... .78 
1 Countersink steel, S. S. 34” body, 14” shank, 60° ditto.... .88 
1 Countersink steel, S. S. 34” body, 14” shank, 78° ditto... 1.40 
1 DicwiFcolleh 10-322" OMGe 20. c-.:2k eee ee 1.00 
i Die & collet, - 28, 2" OU cc. 1.20 
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Approximate 
Value 

mie acollet sete. 2 OD... coca eee 1.35 
bie “collet ay ii24, 27 O11)... .......-ceeeeceesscocec- essere 1.20 
mie & collet 147720) 2-290 OD anc. s.2eecen 1.75 
febie & collet or Ui 2 94% Oo nice -osecte ccc cecccessceeseseiee ee 1.95 
mic & collet 27m Wipe 2 4" OD). secs ics. acces eect 2.20 
re collet, Uo ely ce OM aaa nee cases ences eee 1.75 
ior, twist strareht shank No. 5, HS..2....-.....4.20. - 24 
1 Drill, twist straight shank, Letter A” HLS................... .25 
8 Drill, twist straight shank, No. 1D H.S......00000.. pes eee 1.68 
2 Drill, ditto VLE aR oc ee ee 40 
2 Drill, ditto COO pe PS 0) Ne 34 
4 Drill, ditto PW ih ncn ne EON 64 
1 Drill, ditto INI Scenic aes a ne eee oe 22 
[1*] 

3 Drill, ditto pS es Do Oe oe .60 
4 Drill, ditto Do ame pe 5 aa ee a en 16 
1 Drill, ditto At Ie Shee) US RN no 14 
2 Drill, ditto |) IRE. 5 SO ee ee 34 
1 Drill, ditto 8 ee SS... eee eee .16 
3 Drill, ditto 7G REE EP cc AOS on RRR Ne 42 
3 Drill, ditto 2] EEE eo 2 he a etre soe ol 
2 Drill, ditto 2159 Qeeenerere Sy aN ee ote en 32 
1 Drill, ditto 2) SRR ch ONE oe Aen a 16 
1 Drill, ditto DR ans A ae ee ere eer Een yy 
4 Drill, ditto iA cos 2 9 oR SAM ce. 56 
2 Drill, ditto Es 9 sd ROE ERE Se cs 26 
2 Drill, ditto OU (0 alte aren Son ries 3-5 eae 2 
3 Drill, ditto Ook hist OSE eee oe .36 
1 Drill, ditto SAGER 8 CRS ee einer ter ce 21 
1 Drill, ditto Yee enn oe emer er eM ei ae A7 
1 Drill, ditto OCG) Iie SOUR ee oir). ees 138 
ee il emchittOMenNt ey GL 6 ee. ee 90 
HOD) ill clit OMG) 40 oor ee ce 3.50 
1 Drill, ditto gate a eo 22 
3 Drill, ditto Is re ed Sr sos sks Se 5h eee OT 
1 ID SWISS Wer rey Lorelei eR LONs eeSes ee .26 
1 Drill, ditto | ee osc 2a 
5 Drill, ditto IIB VASES lel Se ae ca (1.15 
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Approximate 
Value 

Drill, ditto 1 [S22 ee ele a De TiedE RN ON, 8 Bre 1.38 
Drill, ditto TUS) 0 Si ghana irre es aeRO Ot ee irate EARL 36 
Drill, ditto ) Cs I see cco om rs NO RR 2 
Drill, ditto re ea eee ar an 6 nc) eet ee 1.00 
Drill, twist, straight shank No. 6 H.S............-------------------- 2 
Drill, ditto Fs ke oa er doe ee rR 9 be 
Drill, ditto AD, sity, Re en aon Ses CRE Re MR +t 
Drill, ditto Ges 8 Ny tok ee eee 19 
Drill, ditto INT RM RO so can 2s. Pee eee eka cs eee 42 
Drill, ditto 15 |e er ee RENE ORE Bie. .60 
Drill, ditto in Cees RNC 1 Be 2 
Brush, steel wire, 114” dia. Osborn 68...................2--20--00-++ 56 
Drill, twist, straight shank No. 34 HS........000000002.......-. ae 
Drill, ditto EE ae oat eae no oe 1 
Drill, ditto 7018 Oe cetera ore re Reed IEEE 2. 40 
Drill, ditto Ig es Re a ota, 5 az 
Drill, ditto BO) Wie 29 aot ee ei ht ee oo 
Drill, ditto Eat tctet a he fo hod hehe seo) ee aul 
Drill, ditto 5 Ce See oto) oe ys cane A ae ore oe ll 
Drill, ditto YM oe Seel ore thea Sahoo teak es ee 09 
Drill, ditto A eae ooo cect t say Seen. ee 09 
Drill, ditto TWAS occ) i ot il 
Drill, ditto Soe 2 eR PR i ae od ee .66 
Drill, ditto SOA ie Scoot stat 5 ot eer ee eee 1.80 
Hmcileclititae BNO Mmee ele... espe oe eae ee ee i) 
Drill, ditto HONE i ce, 52 
Drill, ditto ea) ane eva rn 65 
Drill, ditto Dye eR. ee ne 36 
Drill, ditto G10) es RRR SNe ROPERS Deere nesta he 81 
Drill, ditto 1 sce ee al se ie PE OMS orto, > es a) 
Drillditio extension Q HS... oe 
Drill, ditto Cito he" 522... eee ee eee 17 
Drill, ditto GiptOn <3 10 s.r ee etc ee ee 38 
HUY er eS Ea ed OMRON yer, ay 
ID Wes) |, SSE 227/75 an ee ee RD nee 19 
Drill & countersink 3/10 x 3/10 x 1/8. eesescceeee 30 
Drill, ditto (AGN 3/10 x 3/10. AD 
| [2] 
Tx CresclOmmacenew GZy- Olt, ak: 2... .- 2.csccesereeee ese 1D 
Iixtractor, ditto 2, ROTM ro a +t 


Iixtractor, ditto GeO anon tssatvaeasbesten +t 


MASS Mr Se ecochMmUVe Me Meee Pee eee Mme eae w TP 


eo CO SPO MSS sy 
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Approximate 
Value 

Extractor, ditto Bed oc ee 48 
Extractor, ditto TPO: 2 oe 6 
Extractor, ditto os) | OME nism WE 28 
1ST SUH ie Teo te nel et. tc) 2 een ae ene mNPCRefeee een ER 20 
Ae’, SG Wee ms CORMAN] eee eto: acc nscanssee-teesteee ee 12 
File, ditto TC A Ae ee EERE ec 25 
Bale Vili a tae), memmerence sehen kas. Stet nee eee 93 
LO UTIGSAEN aes ano vove| v3. JAE ace ae oe ee nner ee nnn SE 2 36 
TOD Sa TBI OSI a LES Ba ee eee 15 
pple shalt voUnessemnoot Heb) G ees esa. 3 6 .2c0s.- sett evece cece 33 
[SUES Ny ce no a ise ce 14 
INIIERS Web eG DCOGE CRIS NG CL fe ae i eo ree 14 
[Philo AUIBIG. 50S ev le Ed 8 oA ee 13 
VCMIME., OPE N2 Ne ed PAN oes pede eee sey oo 2 
Maller eerOUT CG DASUAl CO a eevee rece ccecse nce nscoee 18 
Rlemmeroninee Wastard, GO. sites ese ee cree ese ca cae .20 
[Pilkey TeOrOUaVG UGH Ne at chs tenes nena Aye eee ea 12 
MA emmEOUMNGLASIMO OL, OO eee eee eee sera eee eden ci eta .20 
PTI, SOUENS Cy ATTN 0 Dan oA me tee eae ee) Ae ee ere 412 
ee tlamee msi are, SITOOLN, Gees ce osc c ee eee once 15 
Tillie SNES) JOT cee elim 0 DEST ie so eee ies eae 75 Oo tee 36 
File, ditto raCG21 Og ee rea SF ae ot 
File, ditto oi) | ia PERN oie nk eto ee a ce OT 
File, ditto JUDE Ro vbets Meader, 2 a. wat weaker ot 
set Figures, stamping gothic 1/16” O-9 ___.._.........---.--.-.. 4.50 
Handle, socket wrench, hinge 3¢” sz. Cr. .....-..---------2+-0+--- 92 
eadecenter, 127 combination Seb c2....1...2-<----sence-ccceecssoee 5 
Head, protractor, 12” combination set ............-.--.----------- 252 
JETRO EES, COO euI| PUN MOL Ay TOILE G(s) eee ee a ee se a ea .60 
Chisel, diamond point, 14” entting ede .............-.-.---------- 19 
Joint, socket wrench, nniversal, 36” sq. dr. 

TERLOC ENTE oc AE SSTIVEUNS |code ol 
set, Letters, stampinesmothic 1/16" A-Z.._...............2..205 1.50 
Itanidle, “files w OGG ale@ nai cco... a5 ae cee saecceenaccncecsesceeeeees 20 
Eile, POvA ty moO TING Olin te Gl lite 6oc.s.eteecencevedecesesuectce eee ee 1.50 
TOUR URN) eae rr 1.50 
WLP ACLON, OSCRCW me Sy OU eo Oo occc.ceesccceeccenucsscc--cess oe ae 
LECTONONT CCRT ora ie 1/11) aoe ARN fees .60 
Punch, ditto BY He WO So fos 8k aces eeenences cee eee 18 
Punch, ditto SES, Ee Sas ice Wee 90 
Punch, ditto 5/3) re <5. ey eee ne 63 
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Approximate 
Value 
1 Puneh, ditto ene eee reer enc Th ae ee 18 
5 Punch, ditto 31 em aE Sy SEPP RE OR 5 tee EPR. 1.20 
4 Punch, center 15 U0 ae Rene ne ee Sa PSD 1.00 
Gulia. chang, taper Gear. ca. eo ee co28 2 cee eee 4.98 
Jebuneh, center spacing (starrett) -... oe) oe 1.40 
Mesa hams faper eke. c..o.2 cv acetone 83 
3 Tap, ditto Sie 0 Rename eat ar an RR DPI lire 2.49 
7 Tap, ditto (S20 ie nae AR A 2 ST Se EOE  Cear! 5s 
5 Tap, ditto Bop tee 2 Wee Bee) 4.15 
3 Tap, ditto 10) evar e na an nce a UE RMD PEERS EMD cea 2.49 
14 Tap, ditto Sy) eect en 12.04 
9 Tap, ditto WN ee 2s 0 en dela eee ea cas eee ee 7.74 
1 Tap, ditto 1 (es ee ee PRA ck SEDO RBERIRE eonFE 12 
Haein lite a (1620's. 32st ee 1.35 
cmap mand, pipe, taper 1/20 oc ecceiececcdececcsacnesccvcseseeccoee 28 
ap dan: taper )/ 10218 2... sfirtet ei ete 1 
apemand, phe) /VG 14 22a eee 86 
MAAN taper 07 LO 18... voice cececeetss lace cecsaceecen eee wer 
[3] 
Heap auand: plug 15-20 26 eee 1.16 
1 Pump, Lchman Bros., size 26 #15229 
1 Torch, welding smith #2 complete with tips................... 20.44 
Baeyinecl HuthimoaVaMplco, SB 2. c2:.se2ce..<c0eeee a cseccccenseerere 86 
We Wheel) abrasivestraight 8 x 34 X Wo... cceecccsceeseeeceees ete Tor 
delice! flarine comb. 3/167 1/16 5/8" 2.22... ccccestenteeeeeee 2.25 
1 Shears, metal cutting compound leverage, 
TEVeo ben, ll W/alaeat acta 6a ale eae coc hc aut reer 2.13 
2 Scriber, machinists double point, 9” _................--..------ .66 
1 Saw, circular, metal slitting, 114” dia. 
BOVE CINE) emwer G6 1016 | | eee Pte een aeRO ETP RU AE 2.24 
1 Saw, circular, ditto 234 dia. 1/16” thick 1” hole.............. 1.98 
Maw ditto.o/ 160 tick |” ole v2... = oe ee VS) 
Ni Swvp att lcm em FN OLC. 225. :.scee.ces-2 cose eee 1.15 
Meare Cha). JAW) SIMCIC ENG, O cce2e Sec etcasccete cc cesg eee G2 
1 Wrench, ditto NOG ter aie Mea a 
1 yireneerad), auto, 10” ccc cele eee ee 80 
1 Wrench, OF., D.H. 5° angle 5/16” x 13/32” M.O............. 14 
2-Plicrs, dimmonal cutOne, 67)... <.2..2 2 ee 88 
1 ‘Tajey mieteumine, steel 50 Tt. ..2scc..::-5..-...0seeeeseoceecceeseet ees 3.06 
1 Shears, metal cutting, compound leverage 114” eut 


BO PION TCI CULE s Bee...<peeeseeeecaeceacessxeecs ee ee 2.13 


to 


Sh WHOA PHEW OH 


_ i 


ps 


bab ed et 
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Approximate 
Value 
Saw, circular, metal slitting, 3” dia. 1/32” thick 

TPA ee SIS) eset nn SOIR Re 3.96 
Saw, circular, ditto 234” dia. .040 thick x 1” hole............ 1.15 
Saw, circular, ditto, 3” dia. 3 3/32 thick 1” hole HS.... 6.12 
Saw, circular, ditto 3” dia. 14” thick 1” hole HS............ 8.40 
TSCA OWEN ga a2 C72 OVS mua 0) a eee 3.24 
Reamer, ditto S05 24// 0 ea eee ee A 1.62 
Reamer, ditto Seek) ee 9 ae eee mee 6.44 
Reamer, ditto Ua seer Pe eet os wae AEA 1.80 
Reamer, ditto Sis eos Sasa ees eos sa sas dste 9.90 
Reamer, ditto Bec) | yl a ee nee ee 12.96 
Reamer, ditto Es ee soa cl vecaytesdeie 7.56 
Reamer, ditto Beh) scsi ease ee OO 2.70 
eammerenaAnG ~o/LG 6 sll ome tems. ceo. -ccorcsces6y2 chee enazdeeerdeeues 4.68 
reamer, and 13/64 Tis eee: cccecscteccccccencdecscsneeceeeenos-s mete 
Moeaimer.clraric U5 /G4 Ui eye sees c ao ces cc ccc. ces eee neocon ccsteeden wanes ecole 
Socket, 12 point, 34” squdr.o0/16" BO i222... 1S 
Socket, ditto T/C eNieg easioe 7 13 
Socket, ditto 1 ARR RE en ee 13 
Socket, ditto Bi ee TEI Fe cee 15 
Socket, universal, 12 point, 34” sq. dr. %” BO...............- 50 
SUG, CUR URC MMMM 5 0 Jeeta). a meena cre eo eo 55 

~ CLASS 03-K 
Gacemomy cen, Ale 2 20) sememerroo oo es ee Rea 2.15 

CLASS 05-C 
Gagemalitude type we10 neat 2 oe es 15.80 

CLASS 08 
Cord, exter tip ring mo Wil ieee so cee a etek ee cae 1.50 
[4] 

CLASS 29 
NWSE Ole Ah A cece ns ee .60 
culo ches Mis cis: 0 meemrmteeeneet see 5a oss 6.60 
TPE OMY Soo 6 7000) aor sec os cic CR 10 
ey C1 Oy Kat O20 eo odo cates See 80 


Of the total approximate value Of ...c.2.:0.2.2.2c--ccecse-ee eens $279.2 
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said defendant then and there well knowing that 
said personal property was then and there the 
property of the United States of America. 


Second Count: (T. 18 USCA, 101) 

And the said Grand Jurors, upon their oaths 
aforesaid, do further present: That the said de- 
fendant, on or about the 24th day of November, 
1943, in the City of Sacramento, County of Sacra- 
mento, in the Northern Division of the Northern 
District of California and within the jurisdiction 
of this Court, did then and there unlawfully, know- 
ingly, wilfully and feloniously have in his posses- 
sion with intent to convert to his own use or gain, 
certain personal property of the United States, said 
property being more particularly described under 
Class 17-B in the first count of this indictment 
(reference to which description is hereby made and 
the same by reference incorporated herein with the 
same foree and effect as though fully set forth), 
said defendant then and there well knowing that 
said personal property had theretofore been stolen 
from and was then and there the property of the 
United States of America. 


Third Count: (T. 18 USCA, 101) 

And the said Grand Jurors, upon their oaths 
aforesaid, do further present: That the said de- 
fendant, on or about the 24th day of November, 
1943, in the City of Sacramento, County of Sacra- 
mento, in the Northern Division of the Northern 
District of California and within the jurisdiction 
of this Court, did then and there unlawfully, know- 
ingly, wilfully and feloniously have in his posses- 
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sion with intent to convert to his own use or gain, 
personal property of the United States, said per- 
sonal property being more particularly described 
as One Gage, oxygen, Ad-2215, Class 03-K, said 
defendant then and there well knowing that said 
personal property had theretofore been stolen from 
and was then and there the property of the United 
States of America. [5] 


Fourth Count: (T. 18 USCA, 101) 

And the said Grand Jurors, upon their oaths 
aforesaid, do further present: ‘hat the said de- 
fendant, on or about the 24th day of November, 
1943, in the City of Sacramento, County of Sacra- 
mento, in the Northern Division of the Northern 
District of California and within the jurisdiction 
of this Court, did then and there unlawfully, know- 
ingly, wilfully and feloniously have in his posses- 
sion with intent to convert to his own use or gain, 
personal property of the United States, said per- 
sonal property being more particularly described 
as one Gage, altitude type B-10 Class 05-C, said 
defendant then and there well knowing that said 
personal property had theretofore been stolen from 
and was then and there the property of the United 
States of America. 


Fifth Count: (T. 18 USCA, 101) 

And the said Grand Jurors, upon their oaths 
aforesaid, do further present: That the said de- 
fendant, on or about the 24th day of November, 
1943, in the City of Sacramento, County of Sacra- 
mento, in the Northern Division of the Northern 


10 Clinton B. McElheny vs. 


District of California and within the jurisdiction 
of this Court, did then and there unlawfully, know- 
ingly, wilfully and feloniously have in his posses- 
sion with intent to convert to his own use or gain, 
personal property of the United States, said per- 
sonal property being more particularly described as 
one Cord, extension, 2 plug Class 08, said defendant 
then and there well knowing that said personal 
property had theretofore been stolen from and 
was then and there the property of the United 
States of America. 


Sixth Count: (T. 18 USCA, 101) 

And the said Grand Jurors, upon their oaths 
aforesaid, do further present: That the said de- 
fendant, on or about the 24th day of November, 
1943, in the City of Sacramento, County of Sacra- 
mento, in the Northern Division of the Northern 
District of California and within the jurisdiction 
of this Court, did then and there unlawfully, [6] 
knowingly, wilfully and feloniously have in his 
possession with intent to convert to his own use 
or gain, personal property of the United States, 
said personal property being more particularly 
described as one Wrap lock, one Padlock Master 
#6, one Padlock Huro, and one Padlock Oleo 
Class 29, said defendant then and there well know- 
ing that said personal property had theretofore 
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been stolen from and was then and there the prop- 
erty of the United States of America. 
FRANK J. HENNESSY 
United States Attorney 
By EMMETT J. SEAWELL 
Assistant United States At- 
torney 


[Endorsed]: A True Bill. John W. Geeslin, 
Foreman Grand Jury. 


[Endorsed]: Filed Jan 7 1944. C. W. Calbreath, 
Clerk. [7] 


At a stated term of the Northern Division of the 
United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City of Sacramento, on Wednesday, 
the 12th day of January, in the year of our Lord 
one thousand nine hundred and forty-four. . 


Present: The Honorable Martin I. Welsh, Dis- 
trict Judge. 
No. 8637 
UNITED STATES 

VS. 


CLINTON B. McELHENY 


PLEA OF NOT GUILTY 


This case came on this day ex-parte. The defend- 
ant was present in Court in custody of the U. S. 
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Marshal, having been produced by the U. S. Mar- 
shal upon a bench warrant hertofore issued, and 
with Charles L. Gilmore, Esq., his Attorney; and, 
on motion of Thomas O’Hara, Assistant U. 8. At- 
torney, was called for arraignment. The defendant 
was informed of the return of the Indictment and 
asked if he was the person named therein; and, 
upon his answer that he was, and that his true 
name was as charged, thereupon waived the read- 
ing of the Indictment. The defendant was ealled 
to plead, and thereupon plead Not Guilty to the 
Indictment, which said plea was Ordered entered. 
The defendant and attorneys for both parties, in 
Open Court, orally waived trial by Jury. Ordered 
this case be continued to January 18, 1944, to be 
set for trial. [8] 


At a stated term of the Northern Division of the 
United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City of Sacramento, on Wednesday, 
the 16th day of February, in the year of our Lord 
one thousand nine hundred and forty-four. 


Present: The Honorable Martin I. Welsh, Dis- 
trict Judge. 
No. 8637 


[Title of Cause.] 
TRIAL 


This case came on regularly this day for trial 
before the Court sitting without a jury, a trial by 
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jury having been heretofore orally waived in Open 
Court by the defendant and the attorneys. The de- 
fendant Clinton B. McElheny was present in Court 
with Charles L. Gilmore, Esq., his Attorney. Em- 
met J. Seawell, Assistant U. S. Attorney, was pres- 
ent for and on behalf of the United States. Arthur 
E. Chandler, Warren M. Parker, Max V. Hobbs 
and Walter E. Moehle were sworn and _ testified 
for and on behalf of the United States. Mr. Sea- 
well introduced in evidence and filed U. 8S. Exhibits 
Nos. 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12, and iniro- 
duced for identification U. S. Exhibit No. 1, and 
the United States rested. Clinton B. MeEKlheny 
was sworn and testified for and on behalf of the 
defendant. Mr. Gilmore introduced in evidence and 
filed defendant’s Exhibits Nos. A, B and C. Or- 
dered that the further trial hereof be continued 
until February 17, 1944, at 10 o’clock a.m. [9] 
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At a stated term of the Northern Division of the 
United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City of Sacramento, on Thursday, 
the 17th day of February, in the year of our Lord 
one thousand nine hundred and forty-four. 


Present: The Honorable Martin I. Welsh, Dis- 
trict Judge. 
No. 8637 
[Title of Cause.] 


FURTHER ‘TRIAL 


The attorneys hereto and the defendant herein 
being present as heretofore, the further trial hereof 
was thereupon resumed. Clinton B. McKlheny was 
recalled and Thomas EK. Dudley was sworn and 
testified for and on behalf of the defendant. Mr. 
Gilmore introduced in evidence and filed defend- 
ant’s Exhibits Nos. D, E, F, G, H, I and J, and 
introduced for identification defendant’s Exhibit 
No. K, and the defendant rested. Arthur E. Chand- 
ler was recalled and testified for and on behalf of 
the United States, and the United States rested. 
Thereupon the evidence was closed. After argument 
by Mr. Gilmore to the Court, it is Ordered that this 
ease be and the same is hereby continued until 
February 18, 1944, at 1:30 o’clock p.m. [10] 
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At a stated term of the Northern Division of the 
United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City of Sacramento, on Friday, 
the 18th day of February, in the year of our Lord 
one thousand nine hundred and forty-four. 


Present: The Honorable Martin I. Welsh, Dis- 
trict Judge. 
No. 8637 
[Title of Cause. ] 


FURTHER TRIAL 


The attorneys and the defendant being present 
as heretofore, the further trial of this case was 
thereupon resumed. After argument by Mr. Sea- 
well, the case was submitted to the Court for con- 
sideration and decision, and the same being fully 
considered, it is Ordered that the defendant be and 
he is hereby adjudged Guilty on the First Count of 
the Indictment. On motion of Mr. Gilmore, and 
with the consent of Mr. Seawell, it is Ordered that 
Counts 2, 3, 4, 5, and 6 be and they are hereby 
dismissed. Mr. Gilmore made a motion for a new 
trial, which said motion was Ordered denied. The 
defendant was called for judgment, and the de- 
fendant having been now asked whether he has 
anything to say why judgment should not be pro- 
nounced against him, and no sufficient cause to 
the contrary being shown or appearing to the Court, 
It Is By The Court Ordered And Adjudged that 
the defendant, having been found Guilty of said 
offenses, is hereby committed to the custody of the 
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Attorney General or his authorized representative 
for imprisonment for the period of One (1) Year 
in a County Jail, and that judgment be entered 
herein accordingly. It is Further Ordered that the 
Clerk deliver a certified copy of this judgment and 
commitment to the U. 8. Marshal or other qualified 
officer and that the same shall serve as the com- 
mitment herein. It is further Ordered that the bond 
heretofore given herein for the appearance of the 
defendant herein, be and the same is hereby exon- 
erated and sureties thereon discharged. [11] 


District Court of the United States, Northern 
District of California—Northern Division 


UNITED STATES 
VS. 
CLINTON B. McKLHENY 


No. 8637—Criminal Indictment in Six 
counts for violation of U. 8S. C., Title 18 
sees. 82, 101 (Theft and possession of Gov- 
ernment property) 


JUDGMENT AND COMMITMENT 


On this 18th day of February, 1944, came the 
United States Attorney, and the defendant Clinton 
B. MclIheny appearing in proper person, and by 
counsel, and 

The defendant having been adjudged guilty by 
the Court of the offenses charged in the 1st Count 
of the Indictment in the above-entitled cause, to- 
wit: 
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On or about the Ist day of January, 1942, at the 
Sacramento Air Depot, McClellan Field, Califor- 
nia, defendant did feloniously and unlawfully take 
and carry away for his own use, personal property 
of the United States, and the defendant having 
been now asked whether he has anything to say 
why judgment should not be pronounced against 
him, and no sufficient cause to the contrary being 
shown or appearing to the Court, It Is By The 
Court 

Ordered and Adjudged that the defendant, hav- 
ing been found guilty of said offenses, is hereby 
committed to the custody of the Attorney General 
or his authorized representative for imprisonment 
for the period of One (1) year 

It Is Further Ordered that Counts 2, 3, 4, 5 and 
6 of the Indictment, be and the same are hereby 
dismissed. 

It Is Further Ordered that the Clerk deliver a 
certified copy of this judgment and commitment 
to the United States Marshal or other qualified of- 
ficer and that the same shall serve as the commit- 
ment herein. 

Examined by: 

EMMET J. SEAWELL 
Assistant U. 8S. Attorney 
(Signed) MARTIN I. WELSH 
United States District Judge. 


The Court recommends commitment to County 
Jail. 


[Endorsed]: Entered and filed this 18th day of 
February, 1944. [12] 
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[Title of District Court and Cause. } 
NOTICE OF APPEAL 


Name and address of appellant: Clinton B. Me- 
Elheny, Route 1, Box 574, Fair Oaks, California. 

Name and address of appellant’s attorney: Chas. 
L. Gilmore, 303 Capital National Bank Bldg., Sac- 
ramento, (14), California. 

Offense: ‘Taking and carrying away with intent 
to steal personal property of the United States (18 
U.S.C.A. See. 82). 

Date of Judgment: February 18, 1944. 

Brief description of judgment or sentence: Guilty 
of first count of indictment; not guilty of 2nd, 3rd, 
4th, 5th and 6th counts and the same were dis- 
missed; sentenced to One (1) year in County Jail 
on first count. 

Name of prison where now confined: 'Tempor- 
arily in County Jail at Sacramento. Motion to ad- 
mit to bail pending appeal denied by trial court. 

I, the above named Appellant, hereby appeal to 
the United States Circuit Court of Appeals for the 
Ninth Circuit from the judgment above-mentioned 
on the grounds set forth below. 


Dated: February 21, 1944. 
CLINTON B. McELHENY 
Appellant. 


GROUNDS OF APPEAL 


1. That the Court erred in law by which the 
substantial rights of defendant were affected, and 
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which prevented defendant from having a fair 
trial, in this: 

(a) In accepting and allowing in evidence, pur- 
ported confessions of defendant in violation of 
defendant's rights under the Fourth, Fifth and 
Fourteenth Amendments to the United States Con- 
stitution; [13] 

(b) In refusing to allow or permit defendant 
to show the laws, rules and regulations of the 
United States Army governing McClellan Field, 
under which defendant was employed ; 

(ec) In refusing to allow or permit defendant 
to present written evidence termed ‘‘memorandum 
receipts’’ and ‘‘passes’’, to establish that all tools 
set forth and described in said indictment came 
lawfully into his possession and for which he was 
required to account or pay for under the rules and 
regulations promulgated by the United States 
Army ; 

(d) In refusing to allow or permit defendant 
to present written receipts issued by the Army 
Command of McClellan Field showing payment to 
have been made for a large part of the items set 
forth in said indictment, which canceled memoran- 
dum receipts evidencing deductions from pay for 
other items named, and money receipts showing 
payment for the remainder, all having been de- 
livered and paid in accordance with the rules and 
regulations of the United States Army; 

(e) In refusing to allow or permit defendant 
to prove that tools and equipment are allowed and 
permitted by the United States Army in command 
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at McClellan Field to be taken from said field by 
civilian employees; 

(f) In refusing to give consideration to the 
doctrine of reasonable doubt in determining the 
cuilt of defendant; 

(g) In refusing to consider or recognize the 
Articles of War and in particular Article 2 and 
Section 80 thereof; 

(h) In presuming from the mere fact of pos- 
session that the articles named in the indictment 
were stolen by defendant, while adjudging defend- 
ant not guilty of possession. 

(i) In presuming from the mere fact of pos- 
session that defendant took said articles and each 
of them with intent to steal and purloin the same 

CHAS. L. GILMORE 
Attorney for Defendant 


Due service by copy of the within Notice of 
Motion admitted this 21st day of February, 1944. 
FRANK J. HENNESSY 
EMMET J. SEAWELL 
Attorneys for Plaintiff 


[Endorsed]: Filed Feb 21 1944. [14] 


[Title of District Court and Cause. ] 
ASSIGNMENTS OF ERROR 


Now comes the defendant, Clinton B. McElheny, 
by his Attorney, and says that in the proceeding 
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herein, and in the orders and judgment entered, 
there are manifest errors, to-wit: 


ASSIGNMENT OF ERROR No. 1 


The Court erred in admitting Government’s Ex- 
hibit No. 2, (10-inch steel wrench) : 

The testimony of Witness Parker was substan- 
tially that wrenches similar to that are bought by 
contract from Wright Field which is the main de- 
pot for buying Army property and tools of this 
type, but not all tools, are marked ‘‘U. 8. A.’’ and 
this wrench is. (Bill of Exceptions, p. 11) 

The reasons such Exhibit should not have been 
admitted are as follows: 

1. It was hearsay testimony, and no proper iden- 
tification of the Wrench that it had ever been at 
McClellan Field, was had by the witness. 

2. It was admitted on the ground of similarity, 
alone. 


ASSIGNMENT OF ERROR No. 2 


The Court erred in admitting Government’s Ex- 
hibit No. 3, (Padlock): [15] 

The testimony of witness Parker was substan- 
tially that it has a number on it similar to the ones 
put on at McClellan Field, which they used a long 
time ago. I used to identify the padlocks at Mc- 
Clellan Field that way a long time ago. They don’t 
use that type of padlock any more. (Bill of Excep- 
tions IP. 1) 

The reasons such exhibit should not have been 
admitted are as follows: 
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1. It was hearsay testimony and no proper iden- 
tification was had. 
2. It was admitted on the ground of similarity 
alone. 
ASSIGNMENT OF ERROR No. 3 


The Court erred in admitting Government’s Ex- 
hibit No. 4, (Machinist’s seriber) : 

The testimony of witness Parker was substan- 
tially that he identified it by the marks ‘‘U.S.A.”’ 
and that is the way these articles are marked at 
McClellan Field. (Bill of Exceptions P. 11). 

The reasons such Exhibit should not have been 
admitted are: 

1. It was hearsay testimony and no proper iden- 
tification of the wrench that it had ever been at 
McClellan Field was had by the witness. 

2. It was admitted on the ground of similarity 
alone. 

The Court erred in admitting U. 8S. Exhibit No. 
5 (phiers.): 

The testimony of witness Parker was substan- 
tially that he identified the pliers by the mark 
““U. 8.’’ on them and that all of that type they had 
in stock at McClellan Field are marked with 
“U.S.” on them. (Bill of Exceptions, P. 11). 

The reasons such Exhibit should not have been 
admitted are: 

1. It was hearsay testimony and no proper 
identification of the pliers that they had ever been 
at McClellan Field was had by the witness. 

2. ‘They were admitted on the ground of simi- 
Jarity alone. [16] 
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ASSIGNMENT OF ERROR No. 5 


The Court erred in admitting U. E. Exhibit No. 
6 (Steel Tape) : 

The testimony of witness Parker was substanti- 
ally that he identified the tape as having ‘Air 
Corps, U. S. Army’’ on it and that is the way this 
type of tape is marked at McClellan Field. (Bill 
of Exceptions, p. 12). 

The reasons such exhibit should not have been 
admitted are: 

1. It was hearsay testimony and no proper iden- 
tification that the tape had ever been at McClellan 
Field was had by the witness. 

2. It was admitted on the ground of similarity 


alone. 
ASSIGNMENT OF ERROR No. 6. 


The Court erred in admitting U. S. Exhibit No. 
7 (Wrench) : 

The testrmony of witness Parker was substanti- 
ally that he identified the wrench as coming from 
McClellan Field for the reason it bore the marking 
“U.S. A.” (Bill of Exceptions p. 12). 

The reasons such exhibit should not have been ad- 
mitted are: 

1. It was hearsay testimony and no proper iden- 
tification that the wrench had ever been at Me- 
Clellan Field was had by the witness. 

2. It was admitted on the ground of similarity 
alone. 
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ASSIGNMENT OF ERROR No. 7. 


The Court erred in admitting U. 8S. Exhibit No. 
S CPhers): 

The testimony of witness Parker was substanti- 
ally that he identified these pliers by the marking 
“U. §.’’ on them and that there were similar pliers 
at McClellan Field. (Bill of Exceptions p. 12.) 

The reasons such exhibit should not have been ad- 
mitted are: 

1. It was hearsay testimony and no proper iden- 
tification that the pliers had ever been at McCellan 
Field was had by the witness. 

2. They were admitted on the ground of sim- 
larity alone. [17] 


ASSIGNMENT OF ERROR No. 8. 


The Court erred in admitting U. S. Exhibit No. 9 
(Miscellaneous lot of tools). (Bill of Exceptions, 
105 Ie 

The testimony of witness Parker was sub- 
stantially that he could identify the tools then in 
a paper bag as they were all marked ‘‘U. S. A.’’, 
and similar tools were at McClellan Field. 

The reasons such Exhibit should not have been 
admitted are: 

1. It was hearsay testimony and no proper iden- 
tification that the tools had ever been at McClellan 
Field was had by the witness. | 

2. They were admitted on the ground of similar- 
ity alone. 
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ASSIGNMENT OF ERROR No. 9. 


The Court erred in admitting U. 8S. Exhibit No. 
10 (Statement of defendant taken by Lieutenant 
Ark—Bill of Exceptions, p. 15). 

This statement is as follows: 

‘*24 November 19438, 
McClellan Field, California. 


“‘T, Clinton B. McElheny, having been duly 
warned of my rights under the 24th Article of War 
and knowing that as a civilian employee of the War 
Department am fully subject to the processes of a 
military court or tribunal duly authorized to take 
oaths, without any threats, coercion or promises 
of any immunity, do hereby swear and affirm that 
the statement I am about to make is a true state- 
ment. 

The only articles of government property I have 
or had in my possession off the reservation or had 
any knowledge of having were the articles that Mr. 
Arthur E. Chandler recovered from my home on 
November 23, 1943, with the exception of the follow- 
ing listed articles which I disposed of on the 21st 
of November, 1948: 

‘‘A. Three Oxygen Pressure Gauges. 

“‘B. One dozen old files. [181 

‘“C. One and one-half of two pounds of bolts 
and nuts. 

‘PD. One electrical plug. 

‘EK. About one-half dozen pieces of 2 inch or 3 
inch copper tubing. 


‘“H’. About one-half dozen copper tubing % inch 
fittings. 
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‘“‘G. Three pronged electrical plug. 

‘‘H. One set of steel stencils. 

‘‘The only other exceptions to those listed above 
are those articles which were given to me on a pass 
to be taken from McClellan Field for my own per- 
sonal use, and they are described as follows: 

‘1. Several hundred boiler tubes. 

‘2. Approximately 2500 feet of lumber. 

‘3. Approximately 300 feet of 3 by 3 by 1g 
formed angle steel. 

‘*4, One boiler base. 

‘*5. Two five gallon cans. 

‘*6. Two alcohol barrels. 

‘7, Several lengths of flexible conduit. 

‘‘There are three pages to this statement.’’ 

Signed: ‘*Clinton B. MeElheny. 

‘‘Sworn and subscribed before me this 24th day 
of November, 1943. Howard Ark, First Lieutenant, 
A. C., Summary Court Officer.’’ 

The testimony in support of the statement was 
given by witness Sergeant Hubbs, substantially, 
that preliminary to the taking of this statement, de- 
fendant had been before the summary court, inter- 
viewed at length, had then gone to his home volun- 
tarily, with witness Chandler, who previously testi- 
fied such visit was made about 10 o’clock in the 
evening of November 23, and not on the 24th, and 
on the 24th some time after 10 o’clock P.M., de- 
fendant made the statement before Lieutenant Ark, 
Sergeant Hubbs, witness Chandler, and another in- 
vestigator named Cecchettini. The statement shows 
on its face that defendant was advised the mecting 
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was a [19] summary court and that the defendant, 
as a civilian employee of the Field, was subject to 
its processes. 

The reasons such Exhibit should not have been 
admitted, and that it should have been stricken, are 
as follows: 

1. It was hearsay evidence, did not contain all 
the evidence and statements obtained and made dur- 
ing the session of the summary court and was an 
extrajudicial confession obtained by trick and ruse, 
and without any foundation having been laid for its 
introduction. 


2. Its nature was highly prejudicial to the de- 
fendant. 


ASSIGNMENT OF ERROR No. 10. 


The Court erred in admitting U. S. Exhibit No. 
11, statement of defendant to F.B.I. agent Moehle, 
as follows: (Bill of Exceptions, p. 18.) 

‘Sacramento, California, 
November 29, 1943. 


“TI, Clinton B. McElheny, make this statement 
to Walter E. Moehle, whom I know to be a special 
agent of the Federal Bureau of Investigation. I 
have been advised I need not make this statement; 
and no threats or promises have been made to me. 
I know it may be used in court. 

‘“‘T have been a civilian employee of the War De- 
partment since 1929. I came to the Sacramento Air 
Depot in 1938 when Rockwell Field, San Diego, was 
moved to Sacramento, California. I was assistant 
general superintendent of the Maintenance Division. 
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On or about December 15, 1941, or January 1942 I 
removed from the Sacramento Air Depot the items 
listed below and listed on the sheet identified as 
List Number 1, Pages 1, 2, 3 and 4. Since about 
January 1942 I have removed small items, as an 
occasional nut, bolt, screw and so forth. 

‘50 taps, hand; 75 drills (large and small of 
various sizes) ; 25 files; 25 reamers. 

‘‘Most of these items were in various boxes at 
Sacramento Air [20] Depot and were materials 
charged out to me. 

‘‘T knew these items were property of the United 
States Government and I knew I should not have 
them in my possession; and was violating the fed- 
eral law in so doing. 

‘*T have read the above statement and say it is 
true.”’ 

Signed: ‘‘Clinton B. McKlheny.’’ 

‘*Witnesses by: Walter E. Moehle, Special Agent, 
F. B. 1, Sacramento, Calif., 11/29/48; Robert E. 
Coeke, Special Agent F. B. I., Sacramento, Calif., 
11/29/43.”’ 

The testimony in support of the statement given 
by witness Moehle, is, in substance, as follows: 

That witness invited defendant to come to his 
office in the postoffice building in Sacramento, 
which he did on November 29, 1948, and at that 
time defendant was not under arrest .and was not 
put under arrest by witness. The list of tools at- 
tached to the statement was handed to witness by 
someone else. The tools were not in the office of 
witness at that time. (List is omitted from state- 
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ment as it is identical with list contained in first 
eount of indictment). Witness did not state he ad- 
vised defendant statement would be used against 
him in court or at all, nor that he was under no 
compulsion to make any statement. 

The reasons such exhibit should not have been 
admitted are as follows: 

1. That it was and is incompetent to prove any 
of the issues of this case. 

2. That is was and is hearsay. 

3. That it is in form an extrajudicial statement 
for which no foundation had been laid. 


4. That it was highly prejudicial to defendant. 


ASSIGNMENT OF ERROR No. 11. 


The Court erred in admitting U. 8. Exhibit No. 
12, box of tools. (Bill of Exceptions, p. 21.) [21] 

The testimony offered in support of the exhibit 
was stated by counsel for the plaintiff, to wit: 

That the box contained tools claimed to have been 
found at defendant’s home; that they were similar 
to tools used at McClellan Field; that they are the 
tools deseribed in U. 8. Exhibits Nos. 10 and 11. 
(Bill of Exceptions, p. 15 and 18.) 

The reasons why such exhibit should not have 
been admitted are as follows: 

1. There was no identification of any of the tools 
as having ever been at McClellan Field nor as ever 
been owned by or in the possession of the United 
States. 


2. That the tools were admitted in evidence on 
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the ground they were similar to tools in use at 
McClellan Field, and therefore incompetent. 

3. That no evidence independent of the extra- 
judicial confessions of defendant admitted over ob- 
jection was introduced connecting the defendant 
with any of the tools in such exhibit. 

4. That the court indulged in a presumption of 
guilt of defendant as the basis for introduction of 
said exhibit. 


‘ASSIGNMENT OF ERROR No. 12. 


The Court erred in sustaining objection on the 
grounds of incompetence, immateriality and irelev- 
ancy, to testimony of defendant in attempting to 
show the method and means provided by the Field 
to return tools upon transfer to another position on 
the Field. 

The testimony on this point was substantially as 
follows: 

That tools were issued to workmen, foremen and 
superintendents on memorandums by the ‘Tool 
Room, and on ‘‘Form 81”’ from the Supply Di- 
vision. If on memorandums, the employee was 
charged with them and if not accounted for, the 
value was deducted from his pay. If on Form 81 
they were expendable and non-recoverable and 
these included the drills up to and including !4 inch 
and small reamers. [22] This meant the foremen 
and superintendents obtained three or four dozen 
at a time and passed them out to the workmen as 
needed. If the foreman was transferred he had to 
account for tools on the memorandums and if any 
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were on hand issued on Form 81, he had to take 
care of them until he could turn them back in. That 
defendant was made Assistant Superintendent of 
Air Craft Shops and thereafter his work day aver- 
aged fourteen hours a day, and he had to work all 
three shifts. He had no place safe from theft to 
keep any tools he formerly had in his possession 
and had to take them home which he did in this 
ease. That he had succeeded in clearing up his 
memorandums to a great extent with the exception 
of the small items charged against him in the in- 
dictment. 

That he was asked by his counsel what means 
were provided at the Field for turning in tools 
charged against him. (Bill of Exceptions, p. 29.) 

Whereupon counsel objected on the ground that 
the evidence was incompetent, irrelevant and im- 
material and sustained by the court. 

The reasons why such evidence and testimony 
should have been admitted were as follows: 

1. Witness had already progressed along the line 
of showing the system established by the Army at 
the Field for issuing and accounting for tools, and 
he was entitled to complete the showing as estab- 
lishing cause for alleged delay in getting these small 
items from his home to the Field. . 

2. That such showing was part of his defense in 
showing affirmatively, there was no intent on his 
part to violate any law. 

3. That such evidence was competent to show his 
Innocence of crime, although the burden was not 
upon him. 
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4, That it was relevant to the cause in which he 
was being tried. 

>. That it was material as showing the absence 
of criminal intent and absence of guilt. [23] 


ASSIGNMENT OF ERRORS No. 13. 


The Court erred in sustaining objection to in- 
troduction in evidence of demand of McClellan 
Field against defendant in the sum of $61.24 to 
cover value of lost tools, which defendant received 
through the mails. (Bill of Exceptions, p. 33.) 

The reasons why such evidence should have been 
admitted are: 

1. That it was competent evidence to show the 
system at the Field under which employees were 
issued tools and if not returned, they paid for them. 

2. That it was material in showing that the tools 
came lawfully into his possession. 

3. That it was relevant to the issues as showing 
no intent of defendant to steal any tools. 

4. That it was part of the system under which 
defendant worked and tended to show defendant 
merely followed the system with no thought of vio- 
lating any law of the United States. 


ASSIGNMENT OF ERROR No. 14. 


The Court erred in sustaining objections to in- 
troduction in evidence of the following memoran- 
dum receipts issued by McClellan Field to defend- 
ant and listing tools contained in the indictment: 

3 pages, dated Sept. 27, 1939; No. 42-293, dated 
Jan. 7, 1942; No. 42-3529, dated August 20, 1942; 
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No. 42-32912, dated June 2, 1942; No. 43-9620, 
dated Nov. 12, 1942; No. 42-32352, dated June 9, 
1942; No. 4383-18347, dated May 7, 1943; No. 44-15, 
dated Nov. 23, 1948; No. 44-3909, dated Nov. 29, 
1943; No. 44-69, dated July 1, 1943; No. 43-6431, 
dated Sept. 26, 1943; No. 43-6564, dated Sept. 26, 
1942. (Bill of Exceptions, pp. 33-35.) 

The reasons why such memorandums should have 
been issued are: 

1. They showed that all tools named in the in- 
dictment, other than those classified as expendable 
and non-recoverable and other than those owned by 
defendant, were regularly issued to defendant under 
the system used at McClellan Field, for which he 
was charged [24] and which he had paid for. 

2. They were competent evidence to prove de- 
fendant was not guilty of stealing any of the tools. 

3. They were material to his defense. 

4. They were relevant to the issue of guilt or 
innocence of defendant. 


ASSIGNMENT OF ERROR No. 35. 


The Court erred in sustaiming objection to ad- 
mission of receipt No. E-N-3753, voucher 1-12-44 
issued by the Field to defendant either in Decem- 
ber, 1943, or January, 1944, showing payment of 
the sum of $52.92 for tools. (Bill of Exceptions, 
jo. 35) 

The testimony of defendant regarding the 
voucher was substantially that before he could get 
his final check he had to pay for the tools listed 
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thereon and he made the payment either in Decem- 
ber, 1948, or January, 1944. (Bill of Exceptions, 
p. 39.) 

The reasons why the voucher should have been 
admitted are: 

1. ‘That it was part of the system in use at the 
Mield. 

2.: That it was competent to show the innocence 
of defendant of either intent to steal or felonious 
possession of tools. 

3. ‘That it was relevant to the issue of guilt or 
innocence. 

4.. That-it was material to the defense of both 
theft and possession. 


ASSIGNMENT OF ERROR No. 16. 


The Court erred in sustaining objection to testi- 
mony of defendant as to conversation had with Cap- 
tain Pearce the day following the date of the al- 
leged confession set forth under Assignment of 
Error No. 9, supra. (Bill of Exceptions, p. 38.) 

The testimony of defendant was substantially 
that after the statement was obtained on November 
24, 1943, Captain Pearce was brought in who stated 
he was the summary court martial officer, repre- 
senting the Commanding Officer and who said he 
wished to take testimony. He asked defendant if 
defendant had a bank account, if [25] defendant 
knew the Government should not buy from a 
vendor, said defendant bought materials from 
vendors, which defendant stated he denied as his 
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only responsibility was recommending material be 
purchased. (Bill of Exceptions, p. 38.) 

The reasons this testimony and evidence should 
have been admitted are: 

1. It showed the extent of the grilling defendant 
received in the effort to obtain the so-called con- 
fession. 

2. It established the fact that this defendant be- 
lieved and was warranted in his belief that he was 
on November 25, 1948, still under court martial 
since its convening on the day previous. 

3. It showed the so-called confession was ob- 
tained pursuant to third-degree methods. 

4. It was competent to show the whole course 
of the investigation to which this defendant was 
subjected. 

5. It was relevant and material to show the 
whole of this third-degree proceeding which plain- 
tiff had opened up in its ease in chief. 


ASSIGNMENT OF ERROR No. 17. 


The Court erred in striking out the testimony 
of plaintiff regarding being in custody of Mr. 
Chandler. . 

The defendant testified substantially that he was 
taken to the ‘“‘Ark court-martial’’ by Chandler, that 
he was in the Chandler’s eustody all the time, that 
Chandler practically lived with him during that 
time. (Bill of Exceptions, p. 39.) | 

The reasons why this evidence should have been 
admitted are: 
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1. It showed that at least the defendant was un- 
der surveillance if not under actual arrest as part 
of court-martial proceedings. 

2. It further supported the claim the whole of 


the alleged court-martial was simply to force a con- 
fession. [26] 


ASSIGNMENT OF ERROR No. 18. 


The Court erred in sustaining objection to intro- 
duction in evidence of defendant’s exhibit K for 
identification: Pass for tools, as follows: (Bill 
of Exceptions, p. 45.) 

“SASCMD5-5 
8 October 1948. 
“To Whom It May Concern: 
1. Mr. T. E. Dudley is to be permitted to carry 
the following to and from his work at this Depot. 
1 Set Drawing Instruments. 
1 Machinery Hand Book. 
1 Triangle. 
112” ruler, 1 steel rule. 


2. He is also permitted to carry partly finished 
drawings of tools to and from the field. This pass 
will terminate 1 December 1943. 

For: R. G. JAMES, 
Captain, Air Corps, 
Engine Repair Officer.’’ 


Witness Dudley testified substantially that he was 
assistant to the supervisor of tools and methods; 
that they designed tools, rebuilt tools, made fixtures, 
built buildings, tore them down and moved ma- 
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chinery; that he had contact with the tool room and 
supply department; that tools were issued to him 
for use in his work. (Bill of Exceptions, p. 16.) 
He was not permitted to go further. (See Assign- 
ment of Error No. 19, next following.) 

The reasons why this evidence should have been 
admitted are: 

1. It was competent to show the system in use 
at the field under which employees were permitted 
to take tools from the Field. 

2. It was relevant to the defense of defendant 
as showing tools could be off the Field and yet law- 
fully in possession of that individual. [27] 

3. It was material to the defense of defendant 
as Showing that persons other than defendant were 
permitted to take tools from the Field to the homes. 


ASSIGNMENT OF ERROR No. 19. 


The Court erred in sustaining objection to the 
testimony of witness Dudley regarding expendable 
tools, on the sole ground that defendant had already 
testified on the same point. (Bill of Exceptions, 
p. 46.) 

The testimony of witness Dudley on this point 
was substantially that expendable tools were tools 
consisting of a great many items that supervisors 
or foremen or leaders can draw, which were put 
out on the line or to mechanics and not charged 
to anybody; that when they are worn out they are 
thrown away; that everybody, army officers, lab- 
oratories use them; that when thev are used that 
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way no one is called upon to account for them or 
to return them. (Bill of Exceptions, p. 46.) 

The reasons why such evidence should have been 
admitted are: 

1. That it was competent in corroboration of de- 
fendant’s testimony that small tools, such as defend- 
ant was charged with stealing and having unlaw- 
fully in his possession were, upon being issued to an 
employee, classed as expendable and marked off the 
records at the Field. 

2. It was relevant to the defense as showing the 
impossibility of defendant ever being able to return 
these small tools to the Field, as there was no rec- 
ord of their existence once they were issued to the 
employee. 

3. It was material as showing absence of reason- 
able doubt of the guilt of defendant as to any 
felonious intent of defendant in taking the tools in 
the first instance. 


ASSIGNMENT OF ERROR No. 20. 


The Court erred in refusing the offer of counsel 
for defendant to prove by witness Dudley that all 
the small drills, as one [28] item of the indictment, 
were all expendable. (Bill of Exceptions, p. 46.) 

The reasons why such evidence should have been 
admitted are: 

1. It was competent to show, as one link of the 
chain of defense of defendant, that all small drills 
which defendant was charged in the indictment as 
having stolen and as having unlawfully in his pos- 
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session, were of such character that defendant could 
not return them to the Field. 

2. It was relevant to the defense of defendant, as 
showing no one had nor could identify any of them 
as coming from or as ever having been on the Field. 

3. It was material to the defense of defendant 
for the above reasons. 


ASSIGNMENT OF ERROR No. 21. 


The Court erred in sustaining objection of coun- 
sel for plaintiff on the grounds of incompetency and 
irrelevancy to question asked witness Dudley as 
follows: (Bill of Exceptions, p. 46.) 

“Q. Do you know of your own knowledge 
whether tools from the Field could be taken home 
by workmen by authority of the officers in charge 
of the Field and used at home ?’’ 

The reasons why such evidence should have been 
admitted are: 

1. It was competent as showing tools in the pos- 
session of an employee off the Field were not prima 
facie evidence of theft or unlawful possession and, 
in fact, no evidence against defendant at all. 

2. It was relevant to the defense for the same 
reason. 


ASSIGNMENT OF ERROR No. 22. 


The Court erred in sustaining objection of coun- 
se] for plaintiff on the grounds it was incompetent, 
immaterial and irrelevant and no bearing on the 
case to question asked witness Dudley as follows: 
(Bill of Exceptions p. 46.) [29] 
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‘*Q. Do you know whether the tool room at Mc- 
Clellan Field finally posted notices to the effect 
that tools borrowed for home use were to be re- 
turned ?”’ 

The reasons why such evidence should have been 
admitted are: 

1. It was competent as showing that the taking 
of tools from the Field for home use by workmen 
was commonplace. 

2. It was material to the defense as rebutting 
a charge of theft based upon possession of tools 
off the Field. 

3. It was relevant to the issues of theft and 
unlawful possession as showing total absence of 
criminal intent of defendant to commit any crime. 


ASSIGNMENT OF ERROR No. 23. 


The Court erred in sustaining objection of coun- 
sel for plaintiff on grounds it was incompetent, ir- 
relevant and immaterial and no bearing on the 
guilt or innocence of defendant to question asked 
of witness Dudley as follows: (Bill of Exceptions 
p. 47.) 

‘*@. Do you know whether tools and equipment 
on the Field of usable character were thrown into 
the junk pile or into the fire pit where anyone 
could take them if they wanted them ?”’ 

The reasons why such evidence should have been 
admitted are: 

1. It was competent to establish that the com- 
mand at the Field discarded tools and it was com- 
mon practice for employees to salvage them and 
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take them home with the knowledge and consent of 
the Field command; that such proof would rebut 
the claim of criminal intent charged agaist de- 
fendant. 


ASSIGNMENT OF ERROR No. 24. 


The Court erred in sustaining objection of coun- 
sel for plaintiff on grounds it was incompetent, ir- 
relevant and immaterial, no bearing on the guilt 
or innocence of defendant to question asked of wit- 
ness Dudley as follows: (Bill of Exceptions, p. 47.) 

“@. Do you know of your own knowledge 
whether an employee prior to August, 1943, could 
obtain a pass from the authorities to [80] take any 
of that material or tools from the junk pile or 
fire pit and take it off the Pield?”’ 

The reasons why such evidence should have been 
admitted are: 

1. It was competent to establish that the com- 
mand at the Field, after tools were discarded and 
junked, issued passes to employees to take such 
tools from the Field to their homes and that such 
was the common practice. 

2. It was material to the defense as showing 
that mere possession of tools off the Field could 
not be considered as evidence either of theft or 
unlawful possession. 


ASSIGNMENT OF ERROR No. 25. 


The Court erred in rejecting the offer of proof 
on behalf of defendant made to show that a fore- 
man issuing tools to workmen would find himself 
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with two of the same kind for the reason one work- 
man would turn in the bit of a drill, receive a new 
one, another would turn in the shank and receive 
one, and when the workmen were shifted and turned 
in their drills, the foreman would have two drills 
instead of the one he had been issued, with no 
provision whereby he could turn in the odd drill 
to the Field; and further, that upon change of type 
of tools or equipment at the Field results in all 
former tools being thrown on the junk pile, sold 
to dealers in Sacramento and elsewhere or ordered 
thrown into the fire pit and burned. (Bill of Ex- 
ceptions, p. 48.) 

The reasons why such offer of proof should have 
been allowed are: 

1. It was competent to show that tools from the 
Field found in the possession of any person off the 
Field, are not evidence either of theft or of un- 
lawful possession. 

2. It was relevant and material to the defense 
as showing absense of any criminal intent when 
tools were found in possession of this defendant. 

[31] 
ASSIGNMENT OF ERROR No. 26. 

The Court erred in finding defendant guilty of 
the first count of the indictment, that of theft, while 
finding him not guilty of possession on the remain- 
ing five counts. 

The error of the Court was briefly as follows: 

1. The only evidence that could possible connect 
the defendant with any crime was the fact he had 
tools in his possession. 
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2. To omit all evidence of possession from the 
case would leave nothing whereon to base a charge 
of theft. 

3. To convict of theft alone necessitates in- 
dulging in a presumption of guilt, a presumption 
of intent, a presumption against reasonable doubt, 
resulting in a conviction founded solely upon pre- 
sumptions based upon presumptions. 


ASSIGNMENT OF ERROR No. 27. 


The Court erred in refusing defendant a new 
trial on the grounds set forth in the written mo- 
tion filed. 


Wherefore defendant, Clinton B. MckElheny, 
prays that by reason of the foregoing errors, the 
judgment entered in the trial Court adjudging him 
guilty of theft as set forth in the first count of the 
indictment in this cause be reversed. 


Dated: March 8, 1944. 
CHAS. L. GILMORE, 
Attorney for defendant and 
appellant. 


[Endorsed]: Filed March 8, 1944. [32] 
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[Title of District Court and Cause.] 
BILL OF EXCEPTIONS 


Be It Remembered that heretofore the Grand 
Jury of the United States in and for the Northern 
District of California, Northern Division, did find 
and return to and before the above entitled Court 
on January 7, 1944, its indictment against the de- 
fendant, Clinton B. McElheny, which indictment 
was and is as follows, to-wit: 

[Printer’s Note: Indictment is not repro- 
duced here, as it is set out in full at pages 
2 to 11 of this printed record.] [1*] 


That thereafter and on the 12th day of January, 
1944, the defendant, upon being arraigned in per- 
son, entered a plea of Not Guilty as to all Counts 
of said indictment and did in open [7] Court orally 
waive trial by jury. 

Thereafter, on the 17th day of February, 1944, 
the above cause came on for trial before the Honor- 
able Martin I Welsh, one of the Judges of said 
Court, sitting without a jury, Emmett J. Seawell, 
Assistant United States Attorney, appearing as 
counsel for the United States and Chas. L. Gilmore, 
appearing as counsel for the defendant. 


Whereupon the United States offered and intro- 
duced the following evidence and exhibits of evi- 
dence, and the following evidence was received or 
rejected, and objections and motions were made and 
rulings of the Court were entered, all as follows, 
to-wit: 


*Page numbering appearing at foot of page of original Bill of 
Exceptions. 
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ARTHUR CHANDLER, 


called as a witness on behalf of plaintiff, having 
been duly sworn, testified as follows: 


My occupation is Investigator for the Air Service 
Command, Headquarter at McClellan Field. Have 
been employed approximately one year and am now 
so employed. 

I am acquainted with Clinton B. McEIheny who 
is sitting there with his attorney, Mr. Gilmore. 

I had a eonversation with Mr. McElheny both 
at the Intelligence Office and at his residence dur- 
ing November or some time around and about that 
time in regard to Government property. 

I first met Mr. McElheny at the Intelligence Of- 
fice, November 23, 1943, at which meeting were 
present Captain Ark, Sergeant Hubbs, Andrew 
Cecchettini and myself. The defendant said he 
had taken and had home Government property that 
belonged to the United States Government and that 
he would be willing to take an investigator to his 
home for that purpose of making an investigation 
to determine what he had that belonged to the 
United States Government, what he had taken home, 
and turn over to this investigator at that time all 
property that was found to be property of the 
United States Government. After this conversation 
at approximately 10:00 o’clock P.M. in the evening 
of November 23, 1943, I [8] went to Mr. McEI- 
heny’s house with him. He asked me in and we 
went direct to Mr. MeKlheny’s son’s bedroom which 
he stated contained a tool box of tools. We went 
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(Testimony of Arthur Chandler.) 
into his son’s bedroom and Mr. McElheny pointed 
out this box of tools sitting right on the floor. So 
he was very careful to identify his personal tools 
from Government Tools, to remove all Government 
tools from that box and said that he knew they 
were Government property and he turned them 
over to myself and I returned those tools to the 
Intelligence Officer at McClellan Field. I have 
seen the majority of those tools in that box which 
you have just shown me in the residence of Mr. Mc- 
Elheny and several other items were recovered 
from a barn to the rear of his house and several 
other items were recovered from a house trailer 
in the back of the house. Mr. McElheny took me 
to the barn saying he wanted to be sure there was 
or was not any Government property in the barn 
and if so found to turn it over to me to take to 
McClellan Field. I found some of these items. 
After we went into the barn we went into the house 
trailer as Mr. McElheny suggested we would look 
in the house trailer to see if there was additional 
Government property there. It was his house trailer 
and I found in these the extension cord and several 
pliers. Mr. McElheny admitted that he got them 
from McClellan Field. 

Cross Examination by Counsel for Defendant. 

The tools that are in that large envelope bear the 
United States Government marks and identification 
and the ones that are in the carton are not marked 
with the specifications of the United States Gov- 
ernment. There is a way of identifying or es- 
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(Testimony of Arthur Chandler.) 
tablishing the fact that those came from MceClel- 
lan Field other than the statement of Mr. Mell- 
heny, as we have the stock tracer from the tool 
issue who is in charge of all tools and he ean ex- 
plain better than I can the identification of those 
particular tools. 

(Bit or drill exhibited to witness.) That is a 
standard drill and those taps are standard. [9] 

“*@. Isn’t it a fact most any of these, such as 
reamers can be purchased anywhere’’? Objected 
to by counsel for plaintiff as incompetent, irrele- 
vant and immaterial and outside the direct ex- 
amination, which objection was sustained by the 
Court. 


WARREN WILFORD PARK 


called as a witness on behalf of plaintiff, having 
been duly sworn, testified as follows: 


J am now and for the five years last past have 
been Supervisor in charge of tool issue at MeClel- 
lan Field. I am familiar with tools that are issued 
of that field. The book you have in your hand 
is a stock list listing small hand tools, published 
by authority of the Commanding General, Army iv 
Forces, Headquarters Air Service Command, Pat- 
terson Field, Fairfield, Ohio. ‘The witness was 
asked if it was a stock list issued by the Command- 
ing General and counsel for defendant objected on 
the ground that it called for an opinion and con- 
clusion of the witness. 
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(Testimony of Warren Wilford Park.) 

The Court then examined the witness on his voir 
dire and the witness testified in response to ques- 
tions of the Court as follows: 

I have charge of the book. It came from the 
tool issue, McClellan Field, issued to me in con- 
nection with my duties. It came from the Supply 
Division for the purpose of establishing, keeping 
our records and getting the correct names of tools. 
We do not keep the records in this book. We just 
get the correct names of tools and prices and stock 
numbers. I am quite familiar with the book. 

Whereupon the Court ruled as follows: 

““You may use it in regard to the items which 
will be presented to you, if it is necessary. Use 
it to identify the articles that are presented to you, 
as to what they are and where they came from’’. 

The witness proceeded in his direct examination. 
The marking on the 10 inch steel wrench just handed 
to me has the marking on it that is put on the 
wrenches at McClellan Field, ‘‘U. 8S. Army’’. That 
is the way tools bought under federal specifications 
are [10] marked at McClellan Field which question 
was objected to by counsel for defendant as calling © 
for the opinion and conclusion of the witness. No 
ruling by the Court. 

I know how this wrench was bought. They are 
bought by contract from Wright Field, wrenches 
similar to that. Wright Field is the main depot 
for buying government or army property. Not all 
tools are marked ‘‘U.S.A.’’. Tools of this type are. 
That particular wrench is. 

(Wrench offered as Government Exhibit No. 2 
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(Testimony of Warren Wilford Park.) 

which was objected to by counsel for defendant on 
the ground it had not been properly identified, 
which objection was overruled.) Admitted as Gov- 
ernment’s Exhibit No. 2. 

The padlock just handed to me has a number on 
it similar to the ones put on at McClellan Field 
and this number is ‘S155’. They did use this to 
mark the padlocks at one time, a long time ago. 
They used that way to identify the padlocks at Me- 
Clellan Field; not all of them, but not now. They 
don’t use that any more. They used it on this type 
of padlock. 

(Padlock offered as Government’s Exhibit No. 3 
and admitted over the objection by counsel for 
defendant that it was purely hearsay.) 

The item you have in your hand now is a ma- 
chinist’s scriber, double point, nine inches long. It 
has the same marking as the wrench, ‘°U. 8. Army”’. 
I identify it by the marks ‘‘U.S.A.’’ and that is 
the way these articles are marked at McClellan 
Field. 

(Machinist’s scriber admitted in evidence as 
Government’s Exhibit No. 4, over the objection of 
counsel for defendant that the same was purely 
hearsay. ) | 

I can identify the pair of pliers now shown me 
by the mark ‘‘U.8.’’. All of that type we have in 
stock are so marked. 

(Pliers offered and received in evidence as Gov- 
ernment’s Exhibit No. 5 over objection of counsel 
for defendant that the same was hearsay.) [11] 
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(Testimony of Warren Wilford Park.) 

The steel tape you have in your hand is marked 
‘‘Air Corps, U. 8. Army”’ and that is the way this 
type of tape is marked at McClellan Field. 

(Steel tape offered and received in evidence as 
Government’s Exhibit No. 6 over objection of coun- 
sel for defendant that it was hearsay.) 

I identify the 8 inch steel wrench shown me by 
the marking, ‘‘U. S. A.’’ which is put on all 
wrenches of that type at McClellan Field and by 
that identify this wrench as coming from McClel- 
lan Field. 

(Wrench offered and received in evidence as 
Government’s Exhibit No. 7 over the objection of 
counsel for defendant that the same was hearsay.) 

The pliers you now show me I identify by the 
marking ‘‘U.S.’’ on it, which letters indicate 
“United States’? to me. We have similar pliers 
at McClellan Field marked that way. 

(Phers offered and received in evidence as Gov- 
ernment’s Exhibit No. 8 over objection of counsel 
for the defendant that the same was hearsay.) 

It was then stipulated between counsel that a lot 
of tools in a paper bag might be exhibited to the 
wtiness at one time. 

I saw all those tools in that paper bag this morn- 
ing and I can identify each of them by the mark 
“U.S. A.’’, which indicates to me that they are 
United States Government property and we have 
similar tools so marked at McClellan Air Field. 

(The lot of tools and paper sack were offered and 
admitted in evidence as government’s Exhibit No. 
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(Testimony of Warren Wilford Park.) 
9 over the objection of the counsel for defendant 
that the same was hearsay.) 

I saw all those articles in that box including the 
electric cord and other articles this morning in your 
‘United States Attorney’s office. We have similar 
articles to those at McClellan Field. They are all 
listed in the stock list. That is, just the tools. I 
never saw these particular tools until this morning 
and [12] never saw them on the field. J checked 
against my stock list and found all the tools in 
this box are of a similar type we have at McClellan 
Field. I never saw anything like that pump out at 
McClellan Field. With that one exception, all the 
rest of them are similar to articles out at McClellan 
Field. 

All the exhibits in the box were then offered as 
Government’s Exhibit next in order, to which coun- 
sel for defendant objected on the ground it was 
hearsay, highly irrelevant and on the further 
ground it called for an opinion and conclusion of 
the witness and an endeavor to convict on approxi- 
mation or similarity, to which objection the Court 
reserved its ruling. 

Thereupon the witness further testified on cross 
examination as follows: . 

U. &. Exhibit Nowy is gust a standard 8 inch 
Crescent wrench and I believe similar to those that 
are used in other places besides the air field. ‘The 
United States may have tools of similar character in 
other places than McClellan Field and might be 
marked ‘‘U.8. A.” if they are a government organi- 
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(Testimony of Warren Wilford Park.) 

zation. I never went to a second-hand store where 
they sell Government property and never saw any 
similar things purchased by private citizens. All I 
have testified to is that these wrenches are similar 
to ones on the Field and that is as far as my testi- 
mony goes. That holds true to all of the things in 
the same category including the tape which is a 
standard steel tape, the two pairs of phers and the 
padlock. 


MAX V. HUBBS 


called as a witness for plaintiff, being duly sworn, 


testified as follows: 


I am a Sergeant at McClellan Field, California, 
assigned to the Intelligence section of the Sacza- 
mento Air Forces, United States Army, and was so 
employed on November 24, 1943. I know Clinton 
B. MecHlheny and he is sitting there in the court- 
room. I saw Mr. McElheny on or about November 
24, 1943, in the office of [13] the Intelligence Officer 
at which were present Captain Ark, Mr. Ceechettini, 
Myr. Chandlery and myself. I was present when the 
defendant gave a statement as to certain Govern- 
ment tools and Government property that he had 
at his home. I was asked by Captain Ark to write 
this statement in longhand while it was being given. 
I recognize the writing on this piece of paper as 
my handwriting and aside from the heading it was 
written as expressed by Mr. Mcitlheny. After [ had 
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(Testimony of Max V. Hubbs.) 

written it, Mr. McElheny read it, signed it, ‘‘ Clinton 
B. McElheny’’. He identified all pages with his 
signature. 

The statement was then offered in evidence, at 
which point counsel for defendant asked the Court 
for the opportunity of reading it as he had never 
seen it before. Counsel requested the Court for 
permission to ask the witness a few questions, which 
was granted. 

Cross Examination 

Mr. McElheny returned from his home with Mr. 
Chandler with the property that is exhibited and at 
that time Captain Ark, who was then Lieutenant 
Ark, was present, I was present and I believe Mr. 
Chandler was still there and they discussed this 
property that was involved after the property was 
brought from Mr. McElheny’s home to the Field. 
Mr. McElheny was before this group prior to going 
to his home and he returned with Mr. Chandler 
with the property to the same group of people. .As 
preliminary to this statement there had been an- 
other hearing or interview between the group offi- 
cers. He was notified to come into the office at his 
convenience but I do not know who invited him. He 
arrived after I was there. As to the statement, ‘‘I, 
Clinton B. McElheny having been duly warned of 
my rights under the 24th Article of War’’, that 
means from a military standpoint and affecting 
those people who come within the Articles of War, 
there is a provision wherein a person is advised of 
his rights. The 24th Article of [14] War pertains 
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(Testimony of Max V. Hubbs.) 

to those rights as respects making a statement and 
the officer taking the statement as explained further 
in that paragraph, is a representative of the Court,— 
any military Court, inasmuch as he is a summary 
court officer especially appointed for that purpose. 

The statement further says, ‘‘knowing that as a 
eivilian employee of the War Department am fully 
subject to the processes of a military court or tri- 
bunal duly authorized to take oaths’’ and Captain 
Ark is appointed as a summary court officer. He is 
an intelligence officer and an intelligence officer in 
some cases 1s appointed as a summary court officer 
and as such under the military rules he represents 
the military court in the taking of a statement. 

Mr. McElheny at that time was advised of the 
foregoing fact at that time. He wasn’t before a 
court or tribunal. He was before the Intelligence 
officer who was the representative of a military 
court for the purpose of taking the statement. Cap- 
tain Ark is an intelligence officer and I am not pre- 
pared to explain the details as to when that authority 
begins or ends as to the full responsibility. He is 
a commissioned officer and I am a non-com. 

The statement referred to was offered and received 
in evidence as U. 8S. Exhibit No. 10, over the ob- 
jection of counsel for defendant that no proper 
foundation had been laid for its admission;: that it 
constituted extrajudicial confession with no founda- 
tion made therefor and on the further ground it was 
pure hearsay. The statement is in words and figures 
as follows: 
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(Testimony of Max V. Hubbs.) | 
“24 November 1943, McClellan Field, California. 

I, Clinton B. McElheny, having been duly warned 
of my rights under the 24th Article of War and 
knowing that as a civilian employee of the War De- 
partment am fully subject to the [15] processes of a 
military court or tribunal duly authorized to take 
oaths, without any threats, coercion or promises of 
any immunity, do hereby swear and affirm that the 
statement I am about to make is a true statement. 

‘The only articles of government property I have 
or had in my possession off the reservation or had 
any knowledge of having were the articles that Mr. 
Arthur E. Chandler recovered from my home on 
November 23, 1943, with the exception of the fol- 
lowing listed articles which I disposed of on the 21st 
of November 1943: 

‘‘A. Three Oxygen Pressure Gauges. 

‘*B. One dozen old files. 

C. One and one-half of two pounds of bolts and 
nuts. 

‘‘D. One electrical plug. 

‘‘H. About one-half dozen pieces of 2 mch or 3 
inch copper tubing. 

“FR. About one-half dozen copper tubing 14 inch 
fittings. 

‘‘G. Three pronged electrical plug. 

‘“H{, One set of steel stencils. . 

“The only other exceptions to those listed above 
are those articles which were given to me on a pass 
to be taken from McClellan Field for my own per- 
sonal use, and they are described as follows: 
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‘1. Several hundred boiler tubes. 

“2. Approximately 2500 feet of lumber. 

“3. Approximately 300 feet of 3 by 3 by \% 
formed angle steel. 

‘‘4. One boiler base. 

‘5. Two five gallon cans. 

‘‘6. Two alcohol barrels. 

“7. Several lengths of flexible conduit. 

“There are three pages to this statement.”’ 

Signed: ‘Clinton B. McElheny. [16] 

‘‘Sworn and subscribed before me this 24th day 
of November, 1943. Howard Ark, First Lieutenant, 
A. C., Summary Court Officer.”’ 

Whereupon counsel for defendant moved to strike 
out all‘of the items in the statement not contained 
in the indictment, which motion was denied by the 
Court. 

Cross Examination 

I was present during the discussions and took the 
statement. The first discussion involved at con- 
siderable length a general problem on the basis of 
which Mr. McElheny was very conversant. The 
first interview continued for about two hours and 
the second one was from half hour to an hour. 
There was a great deal more said between the parties 
and said by Mr. McElheny than is contained in the 
statement. That is all that occurred as respects the 
property involved. There were other discussions 
that took place concerning problems at McClellan 
Field at the first meeting. Lieutenant Ark at the 
second meeting, asked quite a few questions of Mr. 
MecHlheny and so did others. I couldn’t actually say 
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whether he made responses to them all. I was 
present but all those questions and answers are not 
in the statement. 


Redirect Examination 
All that was stated in regard to Government’s Ex- 
hibits 2 to 9 inclusive in regard to these tools is 
contained in the statement. 


Recross Examination 
This statement contains references to articles 
which have been introduced in evidence as plaintiff’s 
Exhibits 1 to 9; also to property that he disposed 
of and property that he took out on pass. 


WALTER E. MOEHLE, 


called as a witness for plaintiff, bemg duly sworn, 
testified as follows: 


I am now and have been for approximately three 
years a Special Agent, Federal Bureau of Investiga- 
tion. I am acquainted with Clinton B. McElheny 
who is sitting at the counsel table. I saw him first 
at McClellan Field on or about November 29, 1948, 
and had a [17] conversation with him in regard to 
the facts of the case as told to me by Captain Ark 
of the Intelligence Office at McClellan Field. Mr. 
McKElheny was also on the Field at that time and I 
made an appointment with Mr. McElheny to come to 
my office here in the Post Office Building. He came 
to my office on the afternoon of November 29, 1943, 
at which time there was also present Special Agent 
Goeke. At that time I reduced to writing what Mr. 
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MeHlheny told me. The writing you have shown 
me is in my handwriting and is the statement that 
was signed by Mr. McHlheny in my presence. He 
signed the first and the second page. The typewrit- 
ten pages represent the list of articles that Mr. Mc- 
Hiheny stated were recovered from his home and 
those articles so listed were Government property. 
He stated at that time the list was correct. 


Examination on Voir Dire 

On November 29, 1943, at the time this statement 
was taken, Mr. McElheny was not under arrest. I 
met him at the Field that day. I do not know when 
the typewritten list was prepared, but it was handed 
to me by someone else. J don’t remember the exact 
date. I checked the articles attached here as List 
No. 1 and reviewed them thoroughly. They were not 
in my office at the time I interviewed Mr. McElheny. 
None of the articles in that list were in my posses- 
sion in my office at the time I questioned Mr. Mc- 
Eilheny. 

Statement offered as U. S. Exhibit No. 11, to 
which counsel for defendant objected on the ground 
it was incompetent; that it was hearsay and that it 
was in the form of an extrajudicial statement for 
which no foundation had been laid, which objection 
was overruled and the document admitted, which 
reads as follows: 

‘Sacramento, California, November 29, 1948. 

‘‘{, Clinton B. McElheny, make this statement to 
Walter EK. Moehle, whom I know to be a special 
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agent of the Federal Bureau of Investigation. I 
have been advised I need not make this statement; 
[18] and no threats or promises have been made to 
me. IJ know it may be used in court. 

‘“T have been a civilian employee of the War De- 
partment since 1929. I came to the Sacramento Air 
Depot in 1938 when Rockwell Field, San Diego, was 
moved to Sacramento, California. I was assistant 
general superintendent of the Maintenance Division. 
On or about December 15, 1921, or January 1942 I 
removed from the Sacramento Air Depot the items 
listed below and listed on the sheet identified as 
List Number 1, Pages 1, 2, 3 and 4. Since about 
January 1942 I have removed small items, as an 
occasional nut, bolt, screw and so forth. 

‘50 taps, hand; 75 drills (large and small of 
various sizes); 25 files; 25 reamers. 

‘“Most of these items were in various boxes at 
Sacramento Air Depot and were materials charged 
Ole Lo! me. 

‘‘T knew these items were property of the United 
States Government and I knew I should not have 
them in my possession; and was violating a federal 
Jaw in so doing. 

‘“‘T have read the above statement and say it is 
eeule. | | 

Signed: ‘Clinton B. McHlbeny.’’ 

‘“Witnesses by: Walter E. Moehle, Special Agent, 
F. B. I, Sacramento, Calif., 11/29/43; Robert E. 
Goeke, Special Agent F. B. L., Sacramento, Calif., 
11/29/48.” 
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Whereupon counsel for the plaintiff offered in 
evidence a box of tools which had theretofore been 
marked U.S. Exhibit No. 1 for identification. 

To this offer counsel for defendant objected on the 
ground that there had been no identification of the 
items in the box. There was no evidence to connect 
this defendant with either the taking of the tools, or 
the abstraction of the tools in any way, shape, form 
or manner; that the only thing that might possibly 
connect the defendant with them is the fact of 
similarity; that [19] there was no rule of law under 
which an individual could be convicted of the crime 
of theft or by possession simply because of the fact 
he has in his possession something that is similar to 
that which another person has; that the United 
States comes into Court as an individual, bound by 
the same rules of law and procedure as the lease of 
its citizens and with no greater rights or privileges; 
that if there should be a conviction upon similarity 
it must arise through a presumption of guilt by the 
Court and not a presumption of innocence; that the 
mere fact that one has in his possession a thing 
which is similar in all respects to some item which 
may be or may not be found in some government 
bureau, agency or operation is not of and in itself a 
sufficient showing to convict one of a crime. 


Whereupon counsel for the plaintiff said, ‘I will 
concede that. There is no argument as to that.”’ 


Whereupon counsel for defendant further argued, 
without the rule of similarity, then the alleged con- 
fession itself could not be admitted in evidence; that 
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there has not been any identification of a single thing 
in that box and it is insufficient to show that things 
of a similar character have been abstracted. 

To which counsel for the Government stated, ‘‘I 
have conceded that, Counsel. There is no use argu- 
ing that.’’ 

Counsel for defendant further argued that if the 
only point that the prosecution has to depend on is 
the mere matter of similarity, then in that event 
there was nothing before the Court sufficient to 
authorize or allow the introduction of anything that 
was in the box; that witnesses have testified that 
they are common, ordinarily accepted things, used by 
anyone and all that we have as a basis for their 
introduction is an extrajudicial confession taken 
from an individual who is under a summary court, 
maintained under the Articles of War, where he is 
put upon a trial of the case and thereupon certain 
statements were wrested from [20] him; that he was 
convicted by a summary court first, followed by an 
F. B. I. man who takes him in, yet he is not under 
restraint by any process of law. They had usurped 
the powers of this Court and upon that wresting 
from the individual of an extrajudicial confession 
seek upon that confession alone to bring.in evidence 
they claim is sufficient to convict. ‘To admit it in 
evidence is to convict him upon extrajudicial testi- 
mony in its entirety. If they can identify those 
things and connect this defendant with any testi- 
mony, or any evidence competent in any respect, 
there would be no objection, but counsel does object 
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to the violation of a rule of law that has been estab- 
Jished and maintained for many years, that evidence 
of that character is not admissible when there is no 
other foundation laid except an extrajudicial state- 
ment. 

The Court overruled the objection and the box 
of tools was admitted as U. S. Exhibit No. 12. 

Whereupon the plaintiff rested and the defendant, 
to maintain his defense introduced and offered the 
following evidence. 


a 


CLINTON B. McKLHENY, 


defendant, called as a witness in his own behalf, 
having been first duly and regularly sworn, testified 
as follows: 


My name is Clinton B. McElheny and I reside on 
Auburn Boulevard, Fair Oaks District and have 
resided there for five years. I have been a mechanic 
and supervisor of Air Craft Shops for approxi- 
mately 16 years. I went to work as a mechanic and 
welder for the United States Army Air Corps in 
San Diego, March 1, 1929; came to McClellan Field 
in 1939 and have been continuously employed by the 
United States Army Air Corps. I was so employed 
from 1939 at McClellan Field until November 25, 
1948. 

The document you have handed me is headed, 
‘‘Headquarters, Sacramento Air Service Command’’ 
dated November 30, 1943, and is the official suspen- 
sion by order of Captain Mitchell. The other [21] 
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one, dated December 8, 1948, is a notification of 
personnel action. States the date last worked as 
November 25, 1943, is correct. When I first went 
to work at McClellan Field, I was employed as a 
mechanic and welder supervisor. I had a similar 
position at San Diego. When we came up here from 
Rockwell Field, this Field was about 20 per cent 
complete and I was put in charge of several gangs of 
men putting the place in condition. I had charge of 
pipe fittings, some electrical work, some rigging, 
moving of heavy machinery and in general putting 
the buildings into condition for occupancy. The 
buildings were behind schedule and we had to do 
about three-quarters of it. I was acting foreman 
then. On April 6, 1942, [I was appointed group 
superintendent, maintenance group, as a plant main- 
tenance. On September 1, 1942, I was made general 
foreman of Air Craft Shops. 


Whereupon, document dated April 6, 1942, Notice 
of Appointment of defendant, Clinton B. McElheny, 
from general foreman, general mechanic to group 
superintendent, maintenance group OA, plant matn- 
tenance, offered in evidence as defendant’s [x- 
hibit ‘‘A’’. 

Also document dated September 1, 1942, change 
in status from general foreman of maintenance to 
general foreman of Air Craft Shops MeClellan 
FVield, as defendant’s Exhibit ‘‘B’’. 

Also employee’s copy dated October 13, 1942, ap- 
pointment of defendant from General Foreman, Air 
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Craft Shops to Assistant Superintendent Air Craft 
Shops, as defendant’s Exhibit ‘‘C’’. 

All of which were objected to by counsel for plain- 
tiff on the ground they had no bearing on the guilt or 
innocence of the defendant which objection was over- 
ruled and the Exhibits admitted in evidence. 

In my position as foreman and as assistant general 
superintendent, it was necessary for me to have tools 
issued to me from the tool room supply department 
of the field. The memorandum receipt dated 
9/27/39, Sacramento Air Depot Supply, Clinton 
McElheny, con- [22] sisting of three pages, was 
issued to me September 27, 1939, and is part of some 
of the tools which I brought with me from San 
Diego. There were a great many more than this 
and prior to my coming to the Depot here from the 
San Diego Depot, some of my tools were shipped to 
a Captain Austin. There was a welding machine, 
welding torches, hoses, welding regulators, and some 
heavy tools. 


Whereupon counsel for the Government inter- 
rupted to make an objection that this testimony 
was foreign to the case and did not involve any 
article they had there and was incompetent, irrele- 
vant and immaterial. 


Whereupon the Court inquired, ‘‘ What is the pur- 
pose ?”’ 

Counsel for the defendant stated that it was to 
show that these tools are issued to this man on 
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this memorandum and charged to him and is stat- 
ing the general nature of what was handed to him; 
that these tools are only a small part of what this 
man had and was leading up to the point as to how 
these tools were first issued to him and how and 
why they found them at his home; that counsel 
could proceed only in the ordinary way and if it is 
not germain it may be subject to a Motion to Strike ; 
that the defendant had been a long time in the serv- 
ice from 1929 and as he has stated, he had to bring 
a great number of tools from San Diego to this 
Field in 1939. 


Whereupon the Court inquired, ‘‘Those tools are 
not in issue here, are they ?”’ 


Whereupon, Counsel for defendant stated, there 
are some tools right here that are charged that the 
Court allowed to be introduced in evidence. 

Counsel for the plaintiff stated he was not talk- 
ing about the tools taken to the Field; that counsel 
was talking about the tools the defendant took to 
his home. 


Whereupon, Counsel for the defendant stated that 
the defendant [23] is going from the Field to his 
home and from San Diego to his home too, with 
tools; that he intended to show by this witness that 
the witness has had in his possession hundreds of 
thousands of dollars worth of tools of which these 
are only a small part. 


Whereupon, the Court stated, ‘‘ We are only inter- 
ested in the tools taken from the Field’’. 
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Whereupon, Counsel for defendant said, I am 
leading into that now. I can show them on his 
memorandum as they are charged to him. Then 
IT will show that a lot of this stuff has been paid 
for; that it has been deducted from his pay. We 
have the receipts. J am showing that this man is 
no thief. He has been too long in the service. Just 
as proud of his position—— 


Whereupon the Court interjected, ‘‘There is no 
need to argue now. Proceed’’. 


Whereupon, Counsel for defendant stated he had 
given Counsel a large number of these particular 
memorandums and that some of these items you 
will find right here. 


Whereupon Counsel for the plaintiff read off 
some of the items as follows, with the remarks: 

One refers to Blue Ribbon bicycles. There are 
no bicycles here. 

The next one refers to a paper fastening machine. 
There is nothing like that here. 
The third one refers to a precision measurement 
book. There are no books here. 

He has given me one referring to a level, ma- 
chinery testing. There is no level in this case. 

He has given me a lubricator, pressure tvpe. 
There is no lubricator, pressure type here. 

Fan, desk and wall. 

‘‘T assume this man was at the Field and had 
different tools charged to him. I am not talking 
about the tools he had charged [24] to him and 
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issued in his work. I am talking about tools he 
took from the Field and took to his home which 
he stated he knew was wrong and against the law 
to do.”’ 

At which point the Court stated, ‘‘That is the 
issue.”’ 


Whereupon counsel for the defendant stated that 
he was endeavoring to show the system in vogue at 
the field; to show that everything that he got was 
on a memorandum; that the defendant was charged 
with these tools and that the individual working at 
the field had tools issued and charged to him and 
when he turned some in he gets a credit. Those he 
hasn’t turned in ar deducted from his pay. 


Whereupon the Court stated the issue was whe- 
ther the defendant took these particular tools from 
McClellan Field and defendant’s counsel] then stated 
that he brought a lot of the tools in evidence from 
San Diego. 


Whereupon, counsel for the Government stated 
he was withdrawing the article described in the in- 
dictment as 1 pump, Lehman Brothers, size 26, num- 
ber 15229. 


Whereupon, defendant identified one Warding 
eight inch flat file in evidence as being included in 
his memorandum dated June 2, 1942, number 
4223192 on page 2 thereof and also one flat file, 
bastard No. 2 cut six inches; also one-half round 
bastard file, ten inch; also one-half round 8 inch; 
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also one flat 10 inch; also one 8 inch; also one 12 
inch; also one knife file. 


Whereupon the Court inquired, at the suggestion 
of Counsel for plaintiff, as to the purpose of this 
examination. Defendant’s counsel then stated that 
these tools were issued to him on the memorandum 
exhibited, which memorandum was canceled by the 
field, showing that defendant had bought the tools 
and paid for them and that if the Government had 
any action against the defendant, it was a civil suit. 
Further, that the showing was being made to show 
the absence of any felonious intent or any act of 
stealing, as these [25] tools were regularly issued 
to him by the tool section on these memorandums. 


Examination on Voir Dire 
By Mr. Seawell. 

These tools I have identified are tools set forth 
on this memorandum. Other tools shown are ex- 
pendable material. These I have identified I paid 
for in November. I have had hundreds of articles 
issued to me out there and can identify these par- 
ticular items as I had them at home. I did not 
know I should not have had them at home. I was 
told by the officer at the Court Martial trial I had 
committed an offense by taking tools home which 
were charged to me. I thereafter told Mr. Moehle 
I shouldn’t have them at home and violated a Fed- 
eral law in so doing. I didn’t know that a lot of 
these weren’t charged to me other than that thev 
were expendable items. 
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Whereupon Counsel for plaintiff stated he could 
not see the materiality of this testimony; that the 
defendant took government property home and con- 
verted it to his own use, which is the essence of the 
charge; that it made no difference that some might 
have been charged to him and others were not. 

Counsel for defendant argued that if the defend- 
ant was charged with the tools; he did not take 
them with felonious intent and that certain items 
were issued on memorandums and others were 
issued as expendable material. 

The witness then further testified : 

My position as general foreman was the last I 
occupied immediately prior to bemg transferred to 
Assistant Superintendent of Air Craft shops. At 
the time of my transfer T had tools in my possession 
from both the supply and from the tool rooms for 
use on the field and not at home. At the time I 
was made Superintendent, I had thousands of 
dollars worth of equipment charged to me, some of 
which I attempted to explain that I brought 
from San Diego. There are in this box some I 
brought from San Diego. The torch [26] 71 have 
on this 1939 memorandum. IJ would say there were 
a theusand articles IT had taken over from the man 
in plant maintenance, who died, which I had turned 
in and converted to other people who had army 
jobs and some of that material I still have on my 
memorandum and some of it I paid for lately. 
From 1942 until I was removed from my job on 
the Field { had succeeded in turning in a great 
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amount of material and some I had transferred to 
the men who were using them. I drew thousands of 
tools, both expendable and charged to me and let 
at that time other mechanics use them. All of the 
tools, for instance, in plant maintenance were 
charged to me. Lathes, electric drills, electric con- 
erete breakers, air concrete breakers. And when I 
became shop superintendent I had this box of tools 
plus a great many more which I had no place to 
put or store and 1t was more or less for us to find 
some place to put them so I took these tools and 
had them put in a box and that is how they came to 
be in that box. They were in my office. I paid for 
a lot of material which you will see we have a 
receipt for which was stolen from my office. This 
material was given to me for my use on the field 
and it was stolen from my office, so at that time 
I decided I had better do something about it, be- 
cause they came through once in a while and 
cleaned the place up and I lost a lot of tools like 
that and paid for them. They were lost on the field 
by being cleaned up. It was my responsibility and 
I paid for them if I couldn’t prove they were stolen 
or thrown away in the cleanup. I have memo- 
randum receipts of credits back in June, 1941 and 
1942 where I have continually tried to turn this 
material in and worked with My. Parker of the 
tool room to clean up my memorandums. From the 
start of the war until I was released by the Gov- 
ernment, my average day was around fourteen 
hours a day. 
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The Court then asked, ‘‘Well. We are interested 
in finding out why you took the tools to your house 
and kept them for such a long time. That is the 
issue’’, [27] 


Whereupon the witness further testified: 

As I say, there was some expendable material. 
That is, the foreman drew this material which was 
not charged to anybody and he distributed it out 
to other employees. So I gathered up this material 
and had it put in a box and this is the material I 
had at my home. At the time I put it in the box, 
I had no place to preserve it, understand. I took 
them home. There was more than this. They were 
expendable material which I had not distributed 
out to the men. I took them home in 1942 and after 
1942 and until the F. B. I. came and took them 
away. I would say they were there a year and a 
half. In the meantime I had brought back quite 
a bit of this material. JI had them stored in the 
house not knowing at the time when I would be 
able to clear up my memorandum. Some of them 
were actually charged to me. I had been sorting 
them out and had been making an honest effort 
from the time I was shop superintendent to clean 
this material up. I worked fourteen hours a day. 
Sometimes three shifts a day. I had to stay three 
shifts and had very little time to go over these tools. 
Some of these tools I paid for that were lost that 
are on my memorandum I didn’t take home. How- 
ever this stuff was at home. I have a tape that 
{ carried in my pocket. I see that there. That 
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was home two or three days or a week when they 
came to my place. I carried that tape all the time. 
Whenever I had a job to do that required the use 
of the tape I would take the tape home or it would 
be in my pocket. If I went out on a wreck to esti- 
mate the damage to the road or the field and I 
carried that tape. When I went to Placerville and 
estimated the damage done to the road there I 
earried that tape. Other stuff charged to me, 
wrenches, tools off the place. Have done so re- 
peatedly and didn’t think I was committing a crime. 
I have carried some four or five hundred dollars 
worth of diamonds. Industrial diamonds in my 
pocket. JI had no place to keep them. I have the 
receipts there where I signed for them. I [28] 
brought them from the depot supply and issued 
them to Engine overhauling Section which they in 
turn gave me a receipt. But prior to the time IT 
issued them I carried them in my pocket. I have 
one receipt for three hundred and some dollars of 
industrial diamonds I carried off the base. 

At the time I was made Assistant Superintendent, 
Air Craft Shops, October 13, 1942, I was then placed 
in the engineering department under the Super- 
vision of the General Superintendent of Air Craft 
Shops and supervised the work of eighteen general 
foremen, Air Craft Shops, thirty-seven Assistant 
General Foremen, Air Craft Shops and approxi- 
mately fifty-five hundred Air Craft Shops em- 
plovees. I had not had time to complete the entire 
turning in of all of these tools and equipment here 


United States of America 73 


(Testimony of Clinton B. McElheny.) 
in evidence before I was suspended from my posi- 
tion. 

Some of the tools here in evidence were issued 
to me but not on my memorandum receipt. In 
order to get this type of tool under the ‘‘17 B class’’, 
we fill out a form 81, for the amount we need to 
supply the men working for us, or as near as we 
could come to it and they were brought to us from 
supply and we doled them out as we saw fit to the 
persons that needed them that used them. Lots of 
times we drew too much and lots of times we drew 
too little. Those were not charged to me. 


Whereupon defendant’s Counsel asked, ‘‘Now, 
when you were attempting to leave or were trans- 
ferred from one position to another, what means 
were provided to get them out of vour possession ?”’ 

To which Counsel for plaintiff objected as in- 
competent, irrelevant and immaterial, which ob- 
jection the Court sustained. 

There are a lot of tools in this box that were 
drawn on Form 81. The drills, the files, the smaller 
reamer's, the smaller drills and if you took them to 
the store room now——— 

On motion of Counsel for plaintiff the Court 
struck out the phrase, ‘“‘If you took them to the 
store room now’’. [29] 

Sometimes we took some of these tools to the 
store room or tool room and attempted to get them 
back into the possession of the Field, which state- 
ment was by the Court stricken out on motion of 
counsel for plaintiff. 
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I did take some of them back to the store room 
and sometimes they would accept some and others 
they wouldn’t, depending on the store keeper. Some 
of these small items are expendable. Such as those 
on Form 81 on which you draw files, small drills, 
wire brushes, small reamers; that is drills up to 
quarter inch; over that they are accountable and 
are on your memorandum. You draw on this Form 
81 and expend them yourselves as foreman. That 
is how come I have so many of them of various 
sizes. I drew these tools. Maybe some of them 
three or four years ago and they have been in my 
possession at the field and at home as [ said. If 
have drawn on Form 81 as many as thirty-five or 
thirty-six or three or four dozen sets of small drills 
up to quarter inch; India sharpening stones and 
such equipment which is doled out to the various 
men I had working for me. When I was foreman 
of the fuselage department it was common for me 
to draw at least two dozen of India sharpening 
stones and those stones were doled out. And files 
the same; small drills. In this box of tools there 
are undoubtedly some of those that have been left 
over, the residue—in the fuselage department, for 
instance. I had some 150 men. I would not be sur- 
prised that at times I had drawn 150 of one of 
those types of files and doled them out. [| know for 
a fact I have drawn fifty of one type of file we 
have there and doled them out. And in the course 
of drawing these tools over say four vears or five 
this is a collection of them in which some of it in 
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the last few months or the last year they began to 
issue tool kits on a standard memorandum receipt, 
and some of these were included—some of which 
were included on the memorandum receipt. When 
I got the last memorandum receipt I believe I had— 
I don’t know whether I [80] have it with me or 
not—I have a complete list of expendable material 
charged on my memorandum receipt. It is a new 
system set up to charge each man with the expend- 
able items. Expendable and nonrecoverable is a 
phrase used in the Army and are those and con- 
sist of those small things stated. I have drawn 
thousands of dollars worth of expendable and non- 
recoverable material and with no intention of theft 
I took them home. I was cleaning up my memo- 
randum receipts and that is why they remained 
home for more than a year. I have credits way 
back in 1942, where I gradually cleaned them up. 
Every opportunity I-had I cleaned up my memo- 
randum receipts. I had some fifteen or twenty of 
them. After I was removed from my job I had 
tools turned in to the store room. There are some 
now on my memorandum receipts that I myself 
don’t know where they are. 

The Court observed, referring to the indicment, 
that there was a whole page of drills, and the wit- 
ness continued his testimony. 

Yes. Quite a few of miscellaneous drills of the 
old carbon type. At the suggestion of the Court 
that there were eighty-seven drills, the witness fur- 
ther testified, they were all small drills. Some of 
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them I had only a short time and, some I had a 
whole year at home. As I cleaned up my desk, 
I will say in August, 1948, I found some more ma- 
terial that was actually my responsibility, had no 
place to put it, I found it in my desk in plant main- 
tenance. I had Mr. Lane put them in a box and 
bring them to my office. I in turn took them home 
and stored them. I did not take it with any inten- 
tion of stealing. I tried to explain to the Court a 
while ago that I had been working hard, long hours 
and succeeded finally in cutting down my memo- 
randum to a very few items and some of that 1s ex- 
pendable material. I have credit memorandums to 
show I have been actually cleaning up my mem- 
orandums. Some of the expendable material I had 
at home I brought back. IT had three [81] flashlights 
during the blackout that were issued, nonrecoverable. 
We have had some thirteen hundred of them and 
I returned mine to the post the Ist of November 
when [ started cleaning up my stuff. IT was just 
getting to this material. I have always cooperated 
with our socalled intelligence department while I 
was superintendent of the shops. I have not sue- 
ceeded in cleaning up all my memorandums involving 
the particular tools in evidence. There are other 
and. additional matters T have cleared up. Some of 
this material here is what is called expendable and 
nonrecoverable. They are the small drills, files, 
Indian stones and such. When they are used up 
thev are junked. That particular drill pointed out 
to me is one of the type that is expendable and non- 
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recoverable. The 5 x B Reamer is not. It is on 
my memorandum and I am required to account 
hor it. 

That oxygen gauge is one of several I bought at 
a junk yard. I had no bill of sale. I turned it 
over to Mr. Chandler as he suspected if was Govern- 
ment property along with some of my dies and 
collets which he also took with him. £f bought that 
and some half dozen more of them from Solomon’s 
Junk Yard on Atlantic Boulevard and brought them 
to Sacramento with me. They were of a type 
formerly used at the Field but now obsolete and 
have been since about 1937. All the quarter-28 are 
my personal die collets (Witness picks out of the 
collection 7 dies and collets). There is no wav of 
determining from an inspection of those smal! drills 
which were issued to me from the Field o1 eiven 
to me or handed out to me as expendable and non- 
recoverable. There is no way to pick out from those 
drills those which are mine. Some I have had from 
sixteen to eighteen years and some from my previ- 
ous emplovment in the boat shop, up to 5/16 and 
1/2 inch. I cannot identify the difference between 
them. | 

Defendent’s counsel then offered to examine the 
witness on a partially mimeographed and partially 
typewritten letter of the [32] Sacramento Air 
Service Command, McClellan Field, dated Januarv 
4, 1944, which defendant testified he received 
through the mail and offered to show that it was 
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a demand from McClellan Field in the sum of $61.24 
to cover the cost of lost tools. 

Counsel for the Government objected on the 
ground it was incompetent, irrelevant and imma- 
terial, which objection was sustained by the Court. 

Defendant’s Counsel offered in evidence Memo- 
randum receipt issued by the War Department Air 
Corps, Sacramento Air Depot, Depot Supply, to 
Clinton McElheny, consisting of three pages dated 
September 27, 1939, containing tools identified by 
witness as being in evidence here for the purpose 
of showing that the tools and equipment were regu- 
larly issued to him; that he was charged for them 
and that they came lawfully into his possession. 


Whereupon Counsel for plaintiff objected on the 
grounds they were incompetent, irrelevant and im- 
material, not bearing on the guilt or innocence of 
the defendant and that no foundation had been 
laid, which objection was sustained by the Court. 


Whereupon Counsel for defendant offered in evi- 
dence, Memorandum receipt in the same form to 
Clinton B. McElheny, No. 42-293, dated January 7, 
1942, issued by Sacramento Air Depot, for the 
same purpose and on the same basis, which was 
objected to by counsel for the plaintiff on the 
ground that no proper foundation had been laid and 
was incompetent, irrelevant and immaterial, which 
objection was sustained by the Court. 

Counsel for defendant then offered in evidence 
Memorandum receipt in the same form, issued to 
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Clinton B. McKElheny, No. 42-3529, dated August 
20, 1942, consisting of one page, for the same pur- 
pose and upon the same basis, to which counsel for 
plaintiff objected on the grounds no proper founda- 
tion had been !aid; that it was incompetent and im- 
material and had no bearing on the guilt or inno- 
eence of the defendant, which objection was sus- 
tained by [33] 

Counsel for defendant then offered in evidence 
Memorandum receipt issued to Clinton B. McKtheny 
No. 42-32912, account No. 561, dated June 2, 1942, 
consisting of four pages, to which Counsel for the 
Government proposed the same objection and which 
was sustained by the Court. 

Counsel for defendant then offered in evidence 
Memorandum Receipt No. 42-9620 dated November 
12, 1942, Account No. 561, to Clinton B. McKlheny 
was was objected to by counsel for plaintiff on the 
same grounds and which objection was sustained by 
the Court. 

Counsel for defendant then offered in evidence, 
Memorandum receipt No. 42-32352 dated June 5, 
1942, from McClellan Field to Clinton B. McElheny, 
which was objected to by Counsel for plaintiff on 
the same grounds, which objection was sustained by 
the court. 

Counsel for defendant offered in evidence Mem- 
orandum receipt No. 43-18347, dated May 7, 1943, 
Account No. 561, from McClellan Field to Clinton 
B. McElheny, to which counsel for plaintiff objected 
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on the same grounds and which objection was sus- 
tained by the Court. 

Counsel for defendant offered in evidence Mem- 
orandum receipt No. 43-9620, dated November 12, 
1942, Account No. 561, issued by McClellan Field 
to Clinton B. McHlheny consisting of one sheet, 
which was objectes to by Counsel for plaintiff on 
the ground no foundation was laid and was incompe- 
tent, irrelevant and immaterial, which objection 
was sustained by the Court. 

Counsel for defendant offered in evidence Mem- 
orandum receipt No. 44-15, November 23, 1943, from 
McClellan Field, to Clinton B. Mcilheny, which was 
objected to on the ground, no proper foundation, no 
bearing on the guilt or innocence of the defendant, 
which objection was sustained by the Court. 

Counsel for defendant offered in evidence, Mem- 
orandum receipt No. 44-3909, Account IK-M-77583, 
dated November 29, 1943, McClellan Field to Clinton 
B. MecElheny, which was objected to on the same 
[34] grounds. 

Counsel for defendant then offered in evidence, 
Memorandum receipt No. 44-68, Account No. EH-M- 
3753 (5a), dated July 1, 1943, McClellan Field to 
Clinton B. McElheny, which was objected to by 
counsel for plaintiff on the ground, no proper foun- 
dation was laid, no bearing on the guilt or innocence 
of the defendant, incompetent, irrelevant and im- 
material, which objection was sustained by the 
Court. 
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Counsel for defendant offered in evidence Mem- 
orandum receipt No. 43-6431, dated September 26, 
1943, McClellan Eield to Clinton B. MeKlheny, 
which was objected to by counsel for plaintiff on the 
ground no proper foundation was laid, was incompe- 
tent, irrelevant and immaterial, which objection was 
sustained by the Court. 

Counsel for defendant offered in evidence Mem- 
orandum receipt No. 43-6564, dated September 26, 
1942, McClellan Field to Clinton B. McElheny, which 
was objected to by counsel for plaintiff on the ground 
no proper foundation laid, no bearing on the guilt or 
innocence of the defendant, which objection was 
sustained by the Court. 

Counsel for defendant offered in evidenee dupli- 
cate receipt No. EK N-3753, Voucher 1-12-44, issued to 
defendant for list of tools in the sum of $52.92, 
which was objected to by counsel for plaintiff on 
the ground it was incompetent, irrelevant and imma- 
terial and outside the evidence in the case, which 
objection was sustained by the Court. 

The testimony of defendant in support of the 
offer was as follows: 

IT received that receipt from the tool section of 
McClellan Field when I paid for my lost tools. Be- 
fore I could get my final check I had to pay for my 
tools. I do not remember when that was. It would 
be either December, 1943 or January, 1944. 


Whereupon the witness further testified : [35] 
I did not at any time take any of the tools intro- 
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duced in evidence here and claimed by the United 
States or McClellan Field with the idea or the intent 
of converting them to my own use. 

I did not at any time ever claim to be the owner 
of any of them other than those which I had paid 
for under my memorandum, to which counsel for 
plaintiff objected on the ground it was incompetent, 
irrelevant and immaterial, which objection was 
sustained by the Court. 

I did not ever claim ownership of any of the tools 
here at any time up to the present date other than 
those collets which I picked out as my own private 
property. I had told these investigators prior to 
November 23, 1943, that I had taken tools home. I 
would say it was in the latter part of August or the 
first part of October, 1943. They had apprehended 
some person who had taken some material and called 
me up as Shop Superintendent to see if I would 
complain against the man or issue some complaint. 
They asked me what I was going to do. 

I told them the only thing I could so as Shop 
Superintendent was to discharge the man, which I 
would do on their evidence, to which counsel for 
plaintiff ‘objected and asked that the answer be 
stricken as having nothing to do with this case what- 
soever, which objection was sustained by the Court. 


Whereupon defendant continued : 

I told them at that time I had tools I had taken 
home. Present at that time were Mr. Ceechettini, 
Captain Ark, Mr. Chandler a part of the time and 
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Captain Kenny. I told them I had some of my tools 
at home and told them the circumstances surround- 
ing the reasons why I had taken them home and that 
I was endeavoring to bring them back and turn them 
in, which I testified yesterday that I did and have 
been doing. At that time they did not do anything 
about it. However, they asked me as I said, to 
complain against these individuals which I could 
not do and if it would not be a [86] good idea to 
make an example of people who had taken material. 
I told them I didn’t know. I wasn’t well enough 
versed in that thing. However, I was doing my best 
to clean up my memorandums and would continue 
to do so. I was before the group mentioned in 
Plaintiff’s Exhibit 10, the day before that statement 
was signed by me. They called me at night, I had 
worked until about 7 o’clock and asked me if I 
would come up to see them. I did that and Mr. 
Chandler then went with me to my place to see what 
tools I had. ‘They said I should go to my place and 
return these tools with Mr. Chandler, which I had 
at home. ‘They kept me there more or less question- 
ing me after that—we got back about 11 o’clock I 
believe, ox 12—until about 2 o’clock in the morning. 
They said they didn’t believe me that this was the 
extent of the tools I had. That they expected to 
find a great many more machinery, heavy equipment 
and indications that I had gotten rid of a lot of 
machinery and tools. However, I did my best to 
assure them that I hadn’t. They would come in and 
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talk to me and they would go out. It was a sort of 
hodge-podge system of interviewing. One would 
talk to me and go away and leave me and give me 
no indication to go home. So I got home that 
niorning about, I would say 2:30 or 3:00 o’clock and 
I appeared that morning at my work at 7:00 o’clock, 
the regular starting time. At about a quarter to 
eight, while at work in my office on test block equip- 
ment with the United States Engineer, Mark Falk 
and his assistants, this man Chandler appeared at 
my office and I asked him to wait until I had com- 
pleted this job. I left my office at about 11:00 
o’clock with Mr. Chandler and again went out to my 
place to see if we had missed anything, which he 
thought was Government equipment in the dark. 
We had gone there the night before. We found some 
other equipment that was scattered around. My 
tools had been moved. The roof blew off the shed 
or barn referred to and I had my boy move some 
of that stuff—some of that stuff that was left there 
[37] in the barn. Then we again returned to the Field 
some time after 12:00 o’clock. I went to lunch with 
Mr. Chandler and we came back to the Intelligence 
Office where this statement was written. Lieuten- 
ant Ark again accused me of having various equip- 
ment. Said I wasn’t telling the truth. I didn’t 
seem to be able to help him because I was telling 
the truth as I knew it. That went on again for a 
matter of two or three hours. ‘Then they left me 
alone for some time. Then they called in a Captain 
Robert Pierce, who represented himself to be the 
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Summary Court Martial Officer, representing the 
Commanding Officer, who said he wanted to take 
testimony or something of that sort and read me the 
Articles of War. I believe it was 80. He was a 
very nervous person and I didn’t get a whole lot out 
of what he was driving at. He was terribly nervous. 
Appeared agitated. That would be the 24th day of 
November. It was the day after I signed Plaintiff’s 
Exhibit 10 and that would make this meeting No- 
vember 25th. Captain Pierce questioned me as to 
whether I had a bank account, whether I had taken 
any equipment, whether I knew certain people, 
whether I knew their business methods, whether I 
knew that the Government should not buy from a 
vendor but from a contractor and said that I bought 
materials from vendors. I said I did not buy ma- 
terial; that I recommended the purchase of material. 
I can be specific in this case if you wish. 

I denied that I had purchased equipment from 
vendors because my own responsibility was a recom- 
mendation of equipment to be purchased, to which 
counsel for plaintiff objected as incompetent, irrele- 
vant and immaterial and no bearing on the guilt or 
innocence of defendant, which objection was sus- 
tained by the Court. 

Defendant further testified: 

Preliminary to taking of any statement by Lieu- 
tenant Ark on November 24, 1943, he told me they 
had evidence that I had taken a lot of equipment 
from the Field and that they intended to prove [38] 
it and that I had not been cooperative with them and 
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read me the Articles from a book. I am not an 
attorney. J am a mechanic. I was never arrested 
or prosecuted for any felony at any time in my life. 
I was arrested on traffic charges and I think I have 
one ticket for violation of a Motor Boat <Act, fire 
extinguisher violation. Neither Lieutenant Ark nor 
anyone else advised me at any period of that pro- 
ceeding or hearing that I was entitled to counsel and 
did not mention the fact I should have a lawyer and 
did not mention the word ‘‘lawyer.”’ 

{f was taken to this meeting by Mr. Chandler. I 
was in his custody all the time. He practically lived 
with me during that time. 

Which words, ‘“‘he was in his custody’’ were ob- 
jected to by Counsel for plaintiff as calling for a 
conclusion of law, which words the Court struck out 
on motion of counsel for plaintiff. 

Defendant further testified : 

I was with Mr. Chandler all of the time and he 
never left me far out of his sight. He went to my 
home with me and came back from my home with me. 
He went up to the hearing on November 24th with 
me and went with me before Captain Pierce on the 
following day, November 25th, and was in the room. 


Cross Examination 
I recall the 21st day of November, 1943, and do 
not remember disposing of some United States Gov- 
ernment property on that day. I threw some junk 
down a well. I admitted it to the investigators and 
listed it for Mr. Moehle. That was not United 
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States Government property. I wouldn’t say that 
it came from the Air Field. Some might have come 
at some time, but I wouldn’t be able to identify it as 
Government’s material. I said some of it did come 
from McClellan Field. I threw some junk down a 
dug well. I was cleaning up my tools. I was told 
to clean them up prior to this and was cleaning out 
my back porch. There were two paint cans, [39] 
pieces of stove pipe, some old shoes, some old files, 
some pieces of copper tubing, some bottles, some old 
pieces of oxygen gauges, parts of oxygen gauges that 
you saw here yesterday and more or less Junk ma- 
terial. It is my practice when I clean up around, 
that I take that junk down there and throw it down 
the well. I have been putting stuff in that well 
since I had the property. Material I had there 
wasn’t returnable. If it was returnable I would 
have had to pay for it. I couldn’t say for sure 
whether any of it was taken from the Field. There 
might have been some that came from the Field hke 
the small files, or it may not have been government 
property. The oxygen gauges I had had for 10 
years. Worn parts of oxygen gauges. I made no 
secret to anybody that I had disposed of that ma- 
terial, as set forth. They didn’t find it m the well. 
I did not say that was United States Government 
property in the well and did not say it came from 
McClellan Field. I told My. Moehle it may have, 
some of it. The copper tubing may have. I had 
some of this government property at my home for a 
year or longer than a vear, a year and a half. I said 
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I was cleaning up my memorandums and returned a 
lot of material over a period of years. I had also 
cleaned up a lot of some other tools as shown by my 
credits. I had so much material I was returning 
that it took me a year and a half to return it and 
still have this much left. I didn’t have a warehouse 
full at home but I had a warehouse full at the Field. 
These articles were at my home. This is the last 
material or practically the last material charged to 
me that I had access to. From time to time when I 
got time I got hold of Mr. Parker of the tool room 
or Mr. 'Tormeu of the Plant Maintenance who han- 
dled some of my Memorandum receipts for me and 
had them clean up tools for me. I gathered tools up 
and turned them in at the Field. I have to go 
through the records and sort them out and see what 
is expendable; otherwise I would have to pay for 
them if they are not cleared up. In over a year and 
a half [40] I didn’t have time to return these tools 
and that statement is partially right. I drove out to 
the Field every day and sometimes three times a day. 
I did not have room at McClellan Field to store these 
tools and so took them home. I had charge of the 
whole maintenance division covering some 15 or 20 
acres. There wasn’t room there to store these few 
tools where they would be safe. 


Whereupon Counsel for the plaintiff asked the 
witness: 

‘“Tn other words, all the rest of the tools, the bomb 
sights and whatnot at McClellan Field are not safe, 
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so to keep these tools safe you had to take them 
from McClellan Field to your home and put them 
in a trailer house and a garage and a barn. Is that 
your testimony ?”’ 

The Witness: 

‘“May I refuse to answer that question ?”’ 

The Court: 

‘‘Answer the question.’’ 

The Witness: 

‘‘T can’t, sir, because he put the question about 
bomb sights would not be safe. I cannot answer 
that.”’ 


Whereupon counsel for plaintiff asked the wit- 
ness: 

‘*With all the tools and the other equipment out 
at McClellan Field, some milhons of dollars worth 
of equipment, you got so worried about these par- 
ticular tools that you decided to take them from 
McClellan Field to your home so they would be safe, 
is that your testimony ? 

To which counsel for defendant objected on the 
ground it was improper cross examination, assum- 
ing facts not in evidence, as defendant had said noth- 
ing about being worried about tools, which objection 
was overruled by the Court. 

Defendant further testified : 

I took them home because I had no place to keep 
them except [41] in my office. I lost stuff at my 
office and had to pay for it. I bought them 
home for two reasons: So I could segregate them 
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and return them and clear my memorandums, which 
I was doing, and where they would be under my own 
protection. I was Superintendent of the Mainte- 
nance Department and had 15 acres and many build- 
ings thereon under my partial control and there 
were guards around the premises. I did not testify 
that I returned some of these tools; that I returned 
some of these tools and then brought them back to 
my home again. I said my memorandums were 
gowed up so that I didn’t know what was charged 
to me. I could not say whether I did or did not try 
to turn in that particular wrench to the tool room. 
I did return some as evidenced by my credits. I 
believe I did try to turn in some of the articles that 
are in evidence here. I can’t recall the particular 
ones. I can’t say that truthfully because I did not 
take them back to the plant to return them until I 
found where they were charged to me so I could get 
eredit for them. Otherwise I would have to pay 
for them. 

I understand that expendable doesn’t mean I can 
put a drill in my pocket or take it home and sell it. 
An expendable item is one you are not accountable 
for unless it is on your Memorandum receipt. 

They don’t issue material as expendable to take 
personally to your own home or to sell to somebody 
in the street. It is still property of the United 
States Government to be used only in the work. 
I called the attention of Mr. Moehle, the F. B. I. 
Agent, to a mistake in his list of tools and the type 
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of torch that I am charged with; that my Mem- 
orandum was wrong. At that time I did not know 
and had not given any thought as to what was in 
the box and what we did pick up. I told Mr. Chand- 
ler at the time we picked up those tools I had no bill 
of sale for them but maybe some of them were mine. 
I may have mentioned that to Mr. Moehle the F.B.I. 
Agent: Iam not sure. I had quite a lengthy con- 
versa- [42] tion with him. I signed the statement 
you have exhibited to me on both pages. I read it. 
At the time that statement was taken IJ learned I 
shouldn’t have had the tools in my possession and I 
was violating a federal law because I was told by 
Captain Ark that I had violated the law and I was 
told again by Mr. Moehle. 

The other men at the Field were provided with 
places to lock their tools up. I had no place to keep 
my tools but in my office. I could not have a place 
to lock up my tools. I had some tools as late as 
November the 23rd and 24th in 1943 that were in 
the stock room in Plant Maintenance which were 
on my Memorandum receipts, being issued out to 
men that I was directly responsible for and would 
have had to pay for had they been lost. - They were 
in the plant maintenance stock room, being issued to 
them. The four items vou are showing me were 
part of the tools that I had been returning and 
which I admitted I took from the Field and took 
them home. I can’t identify them as United States 
Government property. You will find “U.S. A.” on 
all kinds of tools. I wouldn’t say whether they were 
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Government tools or not. If they came from my 
home and they had ‘‘U. S.”’ on them I would not say 
they were Government tools. JI wouldn’t identify 
those wrenches that have ‘“U. 8. A.’’ engraved on 
them as Government tools. Although I told the 
government agents they were government tools and 
I took them to my home. Althongh I took them from 
McClellan Field I still say I don’t know whether 
they are Government tools. 


Redirect Examination 

Defendant testified on Redirect Examination as 
follows: 

1 have had Plaintiff’s Exhibit No. 6, a steel tape, 
50 feet, stamped ‘‘Air Corps, U. 8. Army’’ in my 
possession for about a year. I drew it on an OMAR 
Ticket. I use that almost daily in my work. I ear- 
ried it to and from the Field on my person and did 
not at any time claim to be the owner of it. I used 
the tape pretty near every day when I had occasion 
to do any measuring or estimating. [43] I recollect 
along about the 18th or 19th of November, Mr. 
Burroughs and myself and the United States Enei- 
neer used this tape to measure the test block area 
where we intended to put the test blocks. I carried 
it in my pocket instead of turning it back at the end 
of every day’s work and getting it reissued to me 
the following day, I just continued to use it. It was 
in my possession at the time Mr. Chandler and the 
other gentlemen asked me about the tools and at 
that time I admitted having it in my possession. 
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Recross Examination 
I had the tape in my overcoat pocket at home 
the day the Agents went out there. 


a 


THOMAS E. DUDLEY 


called as a witness for defendant, being duly sworn, 
testified as follows: 


I reside at 2920-Q Street, Sacramento, California, 
and was employed at McClellan Field until October 
23rd. I was assistant to the supervisor of tools and 
methods. They had what they call similar to a tool 
and method department, using the minds of all the 
men at the depot on ideas and ways on now to do 
things faster and better. My work carried me all 
over the depot. We designed tools, rebuilt tools, 
made fixtures, built buildings, tore them down and 
moved machinery. At that time I had contact with 
the issuance of tools from the toc] room and from 
the department they call Supply. Tools were is- 
sued to me for use in my work. 

@. Were you ever given any permit or anything 
of that kind to take tools from the Field? 

A. Yes. 

To which Counsel for plaintiff objected on the 
ground it was incompetent, irrelevant and imma- 
terial, which objection was by the Court sustained 
and then moved that the answer be stricken, which 
motion was granted by the Court. 
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I recognize the document handed me and I have 
had many of those issued to me. JI am the T. E. 
Dudley named in the paper. [44] 


Whereupon counsel for defendant offered in evi- 
dence Permit dated July 14, 1948, issued to T. E. 
Dudley by D. H. Searle, Captain, Air Corps, En- 
gine Repair Officer, Headquarters Sacramento Air 
Service Command, McClellan Field, California, 
which was objected to by Counsel for plaintiff on 
the ground it was incompetent, irrelevant and im- 
material. 


Whereupon Counsel for defendant stated he was 
trying to prove the system in vogue at the Field 
under which tools came lawfully into the possession 
of Mr McElheny, to show the system that is used 
at the Field. 

The objection of Counsel for plaintiff was there- 
upon sustained by the Court. 

Counsel for defendant then offered the document 
for identification to be marked Defendant’s Exhibit 
‘“K’’, which was as follows: 

‘‘Defdt’s ‘“K’’ for Identification. 

SASCMD5—5 
8 October 1943. 
To Whom It May Concern: 
i. Mr. T. . Dudley is to be permitted to carry 
the following to and from his work at this Depot. 
1 Set Drawing Instruments. 
1 Machinery Hand Book. 
1 Triangle. 
1 12” ruler, 1 steel. 
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(Testimony of Thomas E. Dudley.) 

2. He is also permitted to carry partly finished 
drawings of tools to and from the field. This pass 
will terminate 1 December 1943. 

For: R. G. JAMES, 
Captain, Air Corps, 
Engine Repair Officer.”’ 


Witness further testified that expendable tools 
are tools that are put on a memorandum receipt. 
For instance, if we [45] are short of tools or any- 
thing is needed, there are a great many items out 
there that the superintendents, or foreman or lead- 
ers can draw and then they are put out on the line 
or to the mechanics or whatever places they are in 
and they are not charged to anybody. When they 
are worn out they are thrown away. Expendable 
tools covers every phase. Everybody uses them. 
Army officers use expendable tools. Laboratories 
use them. Everybody. There are certain classes 
of expendable tools that cover, I would say, every 
operation in the whole depot. When they are used 
that way thereafter there is no one called upon to 
account for them or to return them. 

’o whieh counsel for plaintiff objected on the 
ground that defendant had testified what expend- 
able is. Which objection was sustained bv the 
Court. 

Counsel for defendant then explained to the Court 
that the defendant had testified that anything over 
a quarter inch drill on down, comprising 50 or 60 
of them in evidence were expendable and as the 
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present witness testified they are thrown away so 
that they are no longer property and the defendant 
would like to prove that fact by this witness who 
was a designer of tools and equipment on the Field, 
which offer the Court denied. 


Whereupon, counsel for defendant asked the wit- 
ness if he knew of his own knowledge whether tools 
from the Field could be taken home by workmen 
by authority of the officers in charge of the Field 
and used at home. To which Counsel for plaintiff 
objected on the ground it was incompetent, ir- . 
relevant, no bearing on the guilt or innocence of 
the defendant, which objection was by the Court 
sustained. 


Whereupon counsel for defendant asked the wit- 
ness if he knew whether the tool room at McClellan 
Field finally posted notices to the effect that tools 
borrowed for home use were to be returned, to 
which counsel for plaintiff objected on the ground 
it was [46] incompetent, irrelevant and immaterial 
and had no bearing on the case, which objection 
was by the Court sustained. 

Counsel for defendant then asked the witness if 
he knew whether tools removed from place to place 
on the field, that is tools charged ont to employees, 
were moved and transferred without the knowledge 
and consent of the employee. ‘To which the witness 
answered, ‘‘Yes’’. 


Whereupon counsel for plaintiff moved that the 
answer be stricken and he objected on the ground 
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it was incompetent, irrelevant and immaterial and 
had no bearing on the guilt or innocence of the 
defendant, which objection was sustained by the 
Court. 


Whereupon Counsel for defendant asked the wit- 
ness if he knew whether tools and equipment on 
the field of usable character were thrown into the 
junk pile or into the fire pit where anyone could 
take them if they wanted them, to which counsel 
for plaintiff objected on the ground it was incon- 
petent, irrelevant and immaterial and had no bear- 
ing on the guilt or imnocence of the defendant, 
which objection was sustained by the Court. 


Whereupon Counsel for defendant asked the wit- 
ness if he knew of his own knowledge whether any 
employee prior to August, 1948, could obtain a pass 
from the authorities to take any of that material 
or tools from the junk pile or fire pit, and take it 
off the field, which was objected to by counsel for 
plaintiff as incompetent, irrelevant and immaterial, 
had no bearing on the guilt or innocence or the de- 
fendant and that all such questions were obviously 
out of order, which objection was by the Court sus- 
tained. : 


Whereupon Counsel for defendant stated he 
wished to prove by this witness, the system that 
the defendant had to operate under and to explain 
why these tools came into his possession as cor- 
roborative of defendant’s testimony that as a mat- 
ter of fact he had to take the things off the field 
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because he could not clear up [47] his memoran- 
dums and get them back into the field. 


Whereupon the Court stated, ‘‘The Court has 
ruled’’. 


Whereupon Counsel for defendant made the fol- 
lowing statements and the Court made the follow- 
ing ruling: 

‘‘May I be permitted to prove by this witness 
that this—particularly these drills and the reamers 
and so forth—that smaller tools are issued and 
charged to a foreman; if they are broken by a work- 
man that the workman—one workman can turn in 
the bit and another turn in the shank and they get 
two drills. The foreman is charged with one drill. 
Well, when he tries to clean up and get his equip- 
ment cleaned up he can’t turn back but one, and 
he has normally on his hands—and he has to go 
through an immense amount of red tape to get the 
tools out of his possession, and that in case of being 
shifted from one position to another that he could 
not do other than what he did, pick them up and 
take them home until such time as he could unravel 
his memorandum receipts and get them back tmto 
the posesssion of the Government. The system 
itself, that is what I am going to have this witness 
testify to, and he is the best man to do it because 
he is not only in and around the tool room but 
he is all over the field, he has designed tools, sees 
that they are made, and so forth. 

The Court: The Court has ruled. 
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Mr. Gilmore: May I be permitted to prove by 
this witness that when there is a change of any 
type of tools or equipment at the field then the 
former tools and equipment are condemned by those 
in command and they are ordered thrown on the 
junk pile, sold to dealers in Sacramento and else- 
where or ordered burned up and thrown in the 
fire pit. 

The Court: The Court has ruled already, Mr. 
Gilmore.’’ 

Rebuttal 


ARTHUR CHANDLER, 


witness for plaintiff, recalled in rebuttal, [48] tes- 
tified as follows: 


I had a conversation with the defendant in re- 
gard to what he threw down the well, at the Intel- 
ligence Office at McClellan Field at which were 
present Andrew Cecchettini, Captain Ark and my- 
self. He said he had thrown Government property, 
government tools and equipment down the well. 


Cross Examination 
He just mentioned he boxed up a box of tools 
and threw them down the well and then took him 
over to the well and I had a powerful flashlight 
and I could see some of those tools down there, 
oxygen regulators and files. Mr. McElheny told 
me and he stated to the intelligence officer that he be- 
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came frantic and scared. That was the reason for 
throwing Government property down the well. The 
well is in such a condition it is impossible for a 
human being to go down there because of gas con- 
dition, it is an old dug well and can cave in at 
any time. We didn’t feel safe to send anybody 
in there. It is not cased in and is in loose dirt, 
and with that well over eighty feet deep we weren’t 
sending anyone down there to get the government 
property. It’s a long way down there to determine 
the exact nature, but you could see they were parts 
of oxygen regulators and Mr. Mcklheny told me 
they were oxygen regulators. I would say they 
were the same size as that you have exhibited to 
me, because I could see very plainly the size. I 
cannot say whether they were in use at McClellan 
Field at that time or not. He made the statemert 
at several different times, both out at the well and 
at the Intelligence Office. I heard the statement 
on the 23rd day of November and I heard the same 
statement on the 24th day of November. 


Whereupon both plaintiff and defendant rested 
their respective cases. 

The foregoing was all the evidence offered, heard 
or admitted by either side in this case. [49] 


Whereupon the Court orally announced in open 
Court. that: 

‘*T find the defendant guilty on the First Count 
of the Indictment and not guilty as to the Second, 
Third, Fourth, Fifth and Sixth Counts.” 
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Whereupon Counsel for defendant moved for a 
dismissal of the Second, Third, Fourth, Fifth and 
Sixth Counts of the Indictment, which motion was 
then and there granted by the Court, and said 
Second, Third, Fourth, Fifth and Sixth Counts 
were dismissed. 


Whereupon counsel for defendant immediately 
filed written Motion for a New Trial as follows, 
to-wit: 


[Title of Court and Cause. ] 


Comes now the defendant, Clinton B. McElheny, 
and files this as and for his Motion to the Court 
to grant him a new trial in the above entitled ac- 
tion under the indictment heretofore presented to 
this Court by the Grand Jury and upon the follow- 
ing grounds of error occurring during the trial of 
said cause and objected or excepted to by the de- 
fendant. 

That the grounds upon which this Motion is based 
are as follows: 

i | 

Error in law in denying defendant the right to 
prove that the tools described in said indictment 
eame lawfully into his possession under the rules 
and regulations of the military authorities of Me- 
Clellan Field who have exelusive jurisdiction over 
all persons employed on said Field and whose rules 
and regulations are supreme thereon. 
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If. 

Error in law in denying defendant the right to 
prove that under said rules and regulations, the 
McClelland Field Command does actually issue and 
deliver to civilian employees tools and equipment 
on (a) memorandum receipts; (b) omar tickets and 
(c) as expendable items without receipts or tickets; 
and that such methods [50] so provided are the only 
means under which workmen and employees gener- 
ally and this defendant could obtain tools and equip- 
ment with which to work. 


Mel 
Error in law in denying defendant the right to 
prove that employees of McClellan Field were law- 
fully permitted under the rules and regulations of 
the army command at said Field to take from the 
Field to their respective homes, tools of the Field 
for private use. 
JG 
Error in law in denying defendant the right to 
prove that employees of McClellan Field were law- 
fully allowed and permitted to take tools and equip- 
ment from said Field under a pass. 


V. 

Krror in law in admitting alleged confessions of 
the defendant obtained under duress and while de- 
fendant was held in technical custody without war- 
rant. 
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Error in law in refusing to consider or recognize 
the Articles of War and in particular Article [1 
and Section 80 thereof. 


VIL. 
Error in law in presuming from the mere fact 
of possession that each article named in the indict- 
ment was a matter of law stolen by this defendant. 


WAUOE 
Error in law in allowing and permitting intro- 
duction of evidence in the first instance without 
identification and with no support other than al- 
leged confessions of defendant. 


xe 

Error in law in admitting evidence not identified 
as having been taken from MeClellan Tield and 
founded upon similarity alone. 

This motion is made and based upon all the files,’ 
papers and [51] records on file in said action and 
upon all evidence and testimony introduced at the 
mares 


Dated: February 18, 1944. . 
CHAS. L. GILMORE, 
Attorney for Defendant. 


Whereupon the Court denied Motion for a New 
Trial. 

Thereupon the Court immediately pronouneed 
sentence upon defendant as follows, to-wit: 
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That the defendant, Clinton B. McElheny be im- 
prisoned in the County Jail for the period of one 
year. 


Whereupon defendant gave oral Notice of Ap- 
peal with the oral statement that written Notice of 
Appeal would be filed within five days. 


Whereupon the defendant moved for admission 
to bail pending appeal, which motion was by the 
Court immediately denied. 


Thereafter on the 8th day of March, 1944, and 
within the time allowed by the Rules of Criminal 
Procedure, the appellant, defendant below, duly 
tendered this his Bill of Exceptions herein, which 
having been seen and examined by the Court and 
Counsel for plaintiff, is by the Court allowed and 
approved by the Honorable Martin f. Welsh, the 
Judge of the United States District Court for the 
Northern District of California, Northern Divi- 
sion and the same is ordered by said Court to 
be filed as and for the Bill of Exceptions and made 
a part of the record herein, which is now accord- 
ingly done. 


Given under the hand of the Judge of said Court 
before whom said proceedings were had this 17th 
day of March, 1944. 

MARTIN I. WELSH, 
Judge of the United States District Court for the 
Northern District of California, Northern D3- 
vision. [52] 
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The above and foregoing Bill of Exceptions is 
hereby approved this....day of March, 1944. 
FRANK J. HENNESSY, 
United States Attorney, 


Assistant United States At- 
torney. 
CHAS. L. GILMORE, 
Attorney for Defendant. 


[Endorsed]: Filed March 17, 1944. [53] 


[Title of District Court and Cause. | 


ORDER DIRECTING THAT PHYSICAL EX- 
HIBITS BE TRANSMITTED TO APPEL- 
LATE COURT 


It appearing to the Court that the original phys'- 
cal exhibits admitted or offered in evidence in the 
above cause, should be inspected by the United 
States Circuit Court of Appeals, for the Ninth 
Circuit, as part of the record of the above named 
defendant on appeal in said cause; 

It Is Ordered that the Clerk of this Court trans- 
mit to the Clerk of the United States Circuit Court 
of Appeals for the Ninth Cireuit, at San Fran- 
cisco, California, the original physical exhibits of- 
fered or received in evidence during the trial of 
the above entitled action. 
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Dated: March 17, 1944. 
MARTIN I. WELSH, 
Judge. 


[Endorsed]: Filed March 17, 1944. 


——— 


CERTIFICATE OF CLERK U.S. DISTRICT 
COURT TO TRANSCRIPT ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Cali- 
fornia, do hereby certify that the foregoing 88 
pages, numbered from 1 to 88, inclusive, contain 
a full, true and correct transcript of certain rec- 
ords and proceedings in the case of United States 
of America vs. Clinton B. McElheny, No. 8637, Cr., 
as the same now remain on file and of record in 
this office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript on appeal is the 
sum of Highteen and 55/100 ($18.55) Dollars, and 
that the same has been paid to me by the Attorney 
for the appellant herein. 


In Witness Whereof, I have herennto set my 
hand and affixed the seal of said District Court, 
this 22nd day of March, A. D. 1944. 

[Seal] C. W. CALBREATH, 

Clerk. 
By F. M. LAMPERT 
Deputy Clerk. 
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[Endorsed]: No. 10690. United States Circuit 
Court of Appeals for the Ninth Circuit. Clinton 
B. McElheny, Appellant, vs. United States of Amer- 
ica, Appellee. Transcript of Record. Upon Ap- 
peal from the District Court of the United States 
for the Northern District of California, Northern 
Division. 

Miled March 23, 1944. 

PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Ap- 
peals for the Ninth Circuit. 


rs 


In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


No. 10690 


UNITED STATES OF AMERICA, 
Plaintiff and Appellee, 


VS. 


CLINTON B. McKLHENY, 
Defendant and Appellant. 


STATEMENT OF POINTS ON APPEAL 
AND DESIGNATION OF RECORD 


Notice is hereby given that Clinton B. McElheny, 
appellant in the above action, intends to rely on 
the Assignments of Error appearing in the tran- 
seript of record in the above cause, as his Points 
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on Appeal and hereby adopts such Assignments as 
such Points on Appeal, and that the entire tran- 
script as certified by the Clerk of the District Court 
be printed as the record on appeal in said cause. 


Dated: Mareh 24, 1944. 
CHAS. L. GILMORE, 
Attorney for Defendant and 
Appellant. é 


Due service by copy of the within Statement and 
Designation admitted this 24 day of March, 1944. 
EMMET J. SEAWELL, 
Asst. U. S. Attorney, 
Attorney for Plaintiff and 
Appellee. 


[Endorsed]: Filed Mar. 25, 1944. Paul P. 
O’Brien, Clerk. 


